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Title  26 — Internal  Revenue 

CHAPTER  I— INTERNAL  REVENUE  SERV¬ 
ICE,  DEPARTMENT  OF  THE  TREASURY 

[TD7386] 

PART  54—PENSiON  EXCISE'  TAXES 
Definition  of  Fiduciary 

Preamble 

On  August  8,  1975,  notice  was  pub¬ 
lished  in  the  Federal  Register  (40  FR 
33560)  that  the  Internal  Revenue  Serv¬ 
ice  had  under  consideration  a  proposal 
to  adopt  a  regulation,  26  CFR  54.4975-9, 
designed  to  clarify  the  definition  of  the 
term  “fiduciary”  as  set  forth  in  section 
4975(e)  (3)  of  the  Internal  Revenue  Code 
of  1954.  Notice  was  also  published  on 
August  8,  1975,  in  the  Federal  Register 
(40  FR  33561)  that  the  Department  of 
Labor  had  under  consideration  a  proposal 
to  adopt  a  similar  regulation,  29  C^FR 
2510.3-21,  designed  to  clarify  the  defini¬ 
tion  of  the  term  “fiduciary”  set  forth  in 
section  3(21)  (A)  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  (the 
Act) . 

All  interested  persons  were  invited  to 
submit  written  data,  vieWs  and  argu¬ 
ments  with  respect  to  the  proposed  regu¬ 
lations.  In  addition,  pursuant  to  a  notice 
published  in  the  Federal  Register  on 
August  8,  1975  (40  FR  33563),  a  public 
hearing  was  held  on  August  26, 1975,  with 
regard  to  the  proposed  regulation,  the 
regulation  proposed  by  the  Department 
of  Labor,  and  prop>osed  exemptions  from 
the  prohibited  transaction  provisions  of 
section  406  of  the  Act  and  section  4975 
of  the  Code  respecting  certain  classes 
of  transactions  involving  employee  bene¬ 
fit  plans  and  certain  broker-dealers,  re¬ 
porting  dealers  and  banks  (40  FR  33564) . 
After  consideration  of  all  written  data, 
views  and  arguments  received  and  the 
testimony  given  at  the  public  hearing, 
the  proposed  regulation,  as  amended,  is 
adopted  in  the  form  set  forth  below. 

Section  4975(e)(3)  provides,  as  here 
relevant,  that  a  person  is  a  fiduc^ry  with 
respect  to  an  employee  benefit  plan  to 
the  extent  (i)  he  exercises  any  discre¬ 
tionary  authority  or  discretionary  con¬ 
trol  respecting  management  of  such  plan 
or  exercises  any  authority  or  control  re¬ 
specting  management  or  disposition  of 
its  assets,  (ii)  he  renders  investment  ad¬ 
vice  for  a  fee  or  other  compensation, 
direct  or  indirect,  with  respect  to  any 
moneys  or  other  property  of  such  plan, 
or  has  any  authority  or  responsibility  to 
do  so,  or  (iii)  he  has  discretionary  au¬ 
thority  or  discretionary  responsibility  in 
the  administration  of  such  plan. 

The  regulation  adopted  herein  is  de- 
.^igned  to  clarify  the  applicability  of  the 
definition  of  the  term  “fiduciary”  set 
forth  in  section  4975(e)  (3)'  to  persons 
who  render  investment  advice  to  em¬ 
ployee  benefit  plans  and  to  persons  who 
execute  securities  transactions  on  behalf 
of  plans. 

Paragraphs  (a)  and  (b)  of  the  regu¬ 
lation  are  reserved. 

Paragraph  (c)  of  the  regulation  pro¬ 
vides,  generally,  that  a  person  will  be 
deemed  to  be  a  fiduciary  with  respect 
to  a  plan  by  reason  of  rendering  invest¬ 


ment  advice  to  such  plan  only  when  such 
person  provides  advice  to  the  plan  con¬ 
cerning  investments  in  seciuities  and 
other  property  under  circumstances 
where  such  person  has  discretionary  au¬ 
thority  6r  control  with  respect  to  the  in¬ 
vestment  of  plan  assets  or  where  such 
person  on  a  regular  basis  provides  ad¬ 
vice  designed  to  meet  the  particular  in¬ 
vestment  needs  of  the  plan  and,  piursu- 
ant  to  an  agreement,  arrangement  or 
imderstanding  between  such  person  and 
the  plan  or  a  fiduciary  with  respect  to  the 
plan,  it  is  expected  that  such  advice  will 
serve  as  one  of  the  primary  bases  for  the 
investment  of  plan  assets. 

In  response  to  several  written  com¬ 
ments,  paragraph  (c)  (1)  has  been  modi¬ 
fied  to  make  it  clear  that  for  a  person 
to  be  a  fiduciary  under  paragraph  (c)  (1) 

(ii)  (B) ,  any  such  agreement,  arrange¬ 
ment,  or  understanding  to  provide  such 
advice  must  be  mutually  agreed  upon, 
arranged,  or  understood  by  the  person 
providing  such  advice  and  the  plan  or 
the  fiduciary. 

It  was  also  noted  in  the  letters  of 
comment  that  advice  on  the  availability 
of  securities  or  other  property  or  of  pur¬ 
chasers  or  sellers  of  securities  or  other 
property  is  often  merely  an  integral  part 
of  the  execution  of  transactions  rather 
than  the  provision  ^f  investment  advice. 
.Accordingly,  paragraph  (c)(1)  of  the 
regulation  has  been  modified  to  remove 
this  type  of  information  from  the  defini¬ 
tion  of  the  term  “investment  advice.” 

Paragraph  (c)  further  provides  that 
a  person  who  is  a  fiduciary  with  respect 
to  a  plan  by  reason  of  rendering  invest¬ 
ment  advice  to  such  plan  shall  be  deemed 
to  be  a  fiduciary  with  respect  to  only 
those  assets  of  the  plan  for  which  such 
person,  directly  or  indirectly,  renders  in¬ 
vestment  advice  or  has  any  authority  or 
responsibility  to  do  so.  Thus,  a  person 
who  renders  investment  advice  with  re¬ 
spect  to  only  a  specified  portion  of  the 
assets  of  a  plan  ^all  not  be  deemed  to 
be  a  fiduciary  with  respect  to  the  invest¬ 
ment,  disposition  or  management  of  any 
other  assets  of  the  plan. 

However,  even  though  a  person  may  be 
a  fiduciary  with  respect  to  only  a  speci¬ 
fied  portion  of  plan  assets,  xmder  the 
regulation  such  person  will  still  be  a 
disqualified  person  (as  defined  in  sec¬ 
tion  4975(e)  (2) )  with  respect  to  all  of 
the  assets  of  the  plan  and  will  continue 
to  be  subject  to  the  provisions  of  sec¬ 
tion  405(a)  of  the  Act  relating  to  co¬ 
fiduciary  liability  for  fiduciary  breaches 
by  other  fiduciaries  with  respect  to  any 
of  the  assets  of  the  plan. 

A  question  was  raised  in  the  letters  of 
comment  regarding  what  constitutes  a 
fee  or  other  compensation,  direct  or  in¬ 
direct,  for  the  rendering  of  investment 
advice  to  a  pltm  within  the  meaning  of 
section  4975(e)(3)(B).  Although  this 
matter  is  still  under  consideration  by  the 
Department  of  Labor  and  the  Internal 
Revenue  Service,  as  a  general  guideline 
until  a  more  definitive  statement  is  is- 
su^,  a  fee  or  other  ccunpensation,  direct 
or  indirect,  for  the  rendering  of  invest¬ 
ment  advice  to  a  plan  by  a  fiduciary, 
within  the  meaning  of  section  4975(e)  (3) 


(B) ,  should  be  deemed  to  include  all  fees 
or  other  compensation  incident  to  the 
transaction  in  which  the  investment  ad¬ 
vice  to  the  plan  has  been  rendered  or  will 
be  rendered.  This  may  Include,  for  ex¬ 
ample,  brokerage  commissions,  mutual 
fimd  sales  commissions,  and  insurance 
sales  commissions. 

Paragraph  (d)  of  the  regulation  sets 
forth  guidelines  imder  which  a  broker- 
dealer,  reporting  dealer  or  bank  may 
execute  transactions  in  securities  on  be¬ 
half  of  employee  benefit  plans  without 
becoming  a  fiduciary  with  respect  to  such 
plans.  These  guidelines  provide  limita¬ 
tions  on  the  discretionary  authorty  that 
may  be  accorded  to  such  a  broker- 
dealer,  reporting  dealer  or  bank  in  the 
execution  of  securities  transactions  if 
such  a  person  is  not  to  be  deemed  a  fidu¬ 
ciary  imder  section  4975(e)  (3) . 

In  this  regard,  pursuant  to  suggestions 
in  several  letters  of  comment,  specific 
limitations  and  conditions  have  been 
added  relating  to  the  purchase  and  sale 
by  plans  of  securities  issued  by  invest¬ 
ment  companies  registered  under  the  In¬ 
vestment  Company  Act  of  1940  (15 
U.S.C.  80a-l,  et  seq.)  since  the  price  at 
which  such  securities  are  purchased  and 
sold  is  subject  to  restrictions  imposed 
under  the  rules  and  regulations  of  that 
Act. 

Questions  were  also  raised  in  the  let¬ 
ters  of  comment  as  to  when  a  broker- 
dealer,  reporting  dealer,  or  bank  ceases 
to  be  a  fiduciary,  if  he  has  become  a 
fiduciary  solely  by  reason  of  the  exer¬ 
cise  of  discretionary  authority  or  con¬ 
trol  in  the  execution  of  a  securities 
transaction  for  a  plan  under  circum¬ 
stances  which  do  not  conform  to  the 
guidelines  set  forth  in  paragraph  (d)  (1) . 
It  is  the  view  of  the  Internal  Revenue 
Service  that  such  a  broker-dealer,  re¬ 
porting  dealer,  or  bank  continues  to  be  a 
fiduciary  with  respect  to  a  plan  until 
such  transaction,  or  related  series  of 
transactions,  is  completed.  For  guidance 
regarding  when  a  securities  transaction 
may  be  deemed  to  be  completed,  refer¬ 
ence  should  be  made  to  Rule  15c  1-1 
under  the  Securities  Exchange  Act  of 
1934  (17  CFR  240.15C1-1) . 

Several  letters  of  comment  also  noted 
that  it  is.  a  common  practice  in  the  ex- 
'ecution  of  securities  transactions  for 
plan  fiduciaries  who  are  investment  man¬ 
agers  with  respect  to  plan  assets  not  to 
disclose  to  broker-dealers,  reporting 
dealers  or  banks  that  a  particular  trans¬ 
action  is  being  performed  by  them  on 
behalf  of  an  ^ployee  benefit  plan.  In 
this  regard,  as  a  general  matter,  a  per¬ 
son  is  not  a  fiduciary  with  respect  to  a 
plan  if  he  does  not  know,  and  has  no 
reason  to  know,  that  he  is  acting  with 
respect  to  a  plan.  It  should  be  noted, 
however,  that  a  plan  fiduciary  may  not 
delegate  such  discretionary  authority  to 
a  broker-dealer  in  the  execution  of  a 
securities  transaction  as  to  make  such 
broker-dealer  a  fiduciary  with  respect  to 
the  plan  within  the  meaning  of  section 
4975(e)(3)  and  paragraph  (d)  of  this 
regulation  without  disclosing  to  such 
broker-dealer  that  it  will  be  acting  as  a 
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fiduciary  with  respect  to  the  plan  in 
such  transaction. 

Under  paragraph  (d)(2).  even  If  a 
broker-dealer,  reporting  dealer  or  bank 
becomes  a  fiduciary  with  respect  to  a 
plan  by  reason  of  the  exercise  of  discre¬ 
tion  in  the  execution  of  securities  trans¬ 
actions  on  behalf  of  such  plan  under  cir¬ 
cumstances  not  meeting  the  guidelines 
of  paragraph  (d)(1)  of  the  proposed 
regulation,  such  broker-dealer,  reporting 
dealer  or  bank  will  be  deemed  to  be  a 
fiduciary  with  respect  to  only  those  as¬ 
sets  of  the  plan  with  respect  to  which  the 
broker-dealer,  reporting  dealer  or  bank, 
directly  or  indirectly,  has  executed,  or 
has  agreed  to  execute,  transactions  in 
securities. 

As  stated  in  the  notice  of  August  8, 
1975,  questions  have  been  raised  as  to 
whether  broker-dealers  who  merely  clear 
seciuities  transactions  involving  plan  as¬ 
sets  when  such  transactions  are  initiated 
by  other  broker-dealers  are  disqualified 
persons  with  respect  to  the  plan.  Such 
clearing  broker-dealers  are  not  disquali¬ 
fied  persons  with  respect  to  plans  solely 
by  reason  of  providing  such  services,  if 
such  transactions  are  initiated  by  an- 
otiier  broker-dealer  unrelated  to  the 
clearing  broker-dealer. 

Paragraph  (e)  defines  the  terms  “af¬ 
filiate”  and  “control”  for  purposes  of  the 
regulation. 

In  addition  to  the  changes  noted  above 
which  have  been  made  in  the  regulation 
as  adopted  pursuant  to  suggestions  made 
in  the  written  comment  letters,  other 
minor  changes  Intended  to  clarify  the 
provisions  of  the  regulation  have  also 
been  made. 

Amendments  to  the  Regulations 

In  view  of  the  foregoing,  and  after  con¬ 
sideration  of  all  such  relevant  material 
as  was  presented  by  interested  persons 
regarding  the  proposed  rules,  the  amend¬ 
ments  so  proposed  are  adopted  subject  to 
the  changes  set  forth  below: 

Section  54.4975-9  is  added  to  read  as 
follows: 

§  54.4975—9  "  Definition  of  “Fiduciary”. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Investment  advice.  (1)  A  person 
shall  be  deemed  to  be  rendering  “invest¬ 
ment  advice”  to  an  employee  benefit  plan, 
within  the  meaning  of  section  4975(e)  (3) 
(B)  and  this  paragraph,  only  if : 

(i)  Such  person  renders  advice  to  the 
plan  as  to  the  value  of  securities  or  other 
property,  or  makes  recommendations  as 
to  the  advisability  of  investing  in,  pur¬ 
chasing,  or  selling  securities  or  other 
property:  and 

(ii)  Such  person  either  directly  or  in¬ 
directly  (e.g.,  through  or  together  with 
any  affiliate)  — 

(A)  Has  discretionary  authority  or 
control,  whether  or  not  pursuant  to 
agreement,  arrangement  or  imderstand- 
ing,  with  respect  to  purchasing  or  selling 
securities  or  other  property  for  the  plan; 
or 

(B)  Renders  any  advice  described  in 
paragraph  (c)  (1)  (i)  of  this  section  on  a 


regular  basis  to  the  plan  pursuant  to  a 
mutual  agreement,  arrangement  or 
understanding,  written  or  otherwise,  be¬ 
tween  such  person  and  the  plan  or  a 
fiduciary  with  respect  to  the  plan,  that 
such  services  wUl  serve  as  a  primary 
basis  for  investment  decisions  with  re¬ 
spect  to  plan  assets,  and  that  such  per¬ 
son  render  individualized  invest¬ 
ment  advice  to  the  plan  based  on  the 
particular  needs  of  the  plan  regarding 
such  matters  as,  among  other  things,  in¬ 
vestment  policies  or  strata,  overall 
portfolio  composition,  or  diversification 
of  plan  investments. 

(2)  A  person  who  is  a  fiduciary  with 
respect  to  a  plan  by  reason  of  rend^dng 
Investment  advice  (as  defined  in  para¬ 
graph  (c)  (1)  of  this  section)  for  a  fee  or 
other  compensation,  direct  or  Indirect, 
with  respect  to  any  moneys  or  other 
property  of  such  plan,  or  having  any 
authority  or  responsibility  to  do  so,  shall 
not  be  deemed  to  be  a  fiduciary  regard¬ 
ing  any  assets  of  the  plan  with  reflect  to 
which  such  person  does  not  have  any 
discretionary  authority,  discretionary 
control  or  discretionary  responsibility, 
does  not  exercise  any  authority  or  con¬ 
trol,  does  not  render  investment  advice 
(as  defined  in  paragraph  (c)  (1)  of  this 
section)  for  a  fee  or  other  compensation, 
and  does  not  have  any  authority  or  re¬ 
sponsibility  to  render  such  investment 
advice,  provided  that  nothing  in  this 
paragraph  shall  be  deemed  to: 

(i)  Exempt  such  person  from  the  pro¬ 
visions  of  section  405(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
concerning  liability  for  fiduciary 
breaches  by  other  fiduciaries  with  respect 
to  any  assets  of  the  plan;  or 
-  (ii)  Exclude  such  person  from  the  defi¬ 
nition  of  the  term  “disqualified  person” 
(as  set  forth  in  section  4975(e)  (2) )  with 
respect  to  any  assets  of  the  plgn. 

(d)  Execution  of  securities  transac¬ 
tions.  (1)  A  person  who  is  a  broker  or 
dealer  registered  imder  the  Securities 
Exchange  Act  of  1934,  a  reporting  dealer 
who  makes  primary  markets  in  securities 
of  the  United  States  Government  or  of 
an  agency  of  the  United  States  Govern¬ 
ment  and  reports  daily  to  the  Federal 
Reserve  Bank  of  New  York  its  positimis 
with  respect  to  such  seciulties  and  bor¬ 
rowings  thereon,  or  a  bank  supervised 
by  the  United  States  or  a  State,  shall 
not  be  deemed  to  be  a  fiduciary,  within 
the  meaning  of  section  4975(e)  (3) ,  with 
respect  to  an  employee  benefit  plan 
solely  because  such  person  executes 
transactions  for  the  purchase  or  sale  of 
securities  on  behalf  of  such  plan  in  the 
ordinary  coiuse  of  its  business  as  a 
broker,  dealer,  or  bank,  pursuant  to  in¬ 
structions  of  a  fiduciary  with  respect  to 
such  plan,  if: 

(i)  Neither  the  fiduciary  nor  any  afSl- 
iate  of  such  fiduciary  is  such  broker, 
dealer,  or  bank;  and 

(ii)  The  instructions  specify  (A)  the 
security  to  be  purchased  or  sold,  (B)  a 
price  range  within  which  such  security 
is  to  be  purchased  or  sold,  or,  if  such 
security  is  issued  by  an  (^len-end  invest¬ 
ment  company  registered  under  the  In¬ 


vestment  Company  Act  of  1940  (15  UB.C. 
80a-l.  et  seq.),  a  price  which  is  deter¬ 
mined  in  accordance  with  Rule  22c-l 
under  the  Investment  C(Mnpany  Act  of 
1940  (17  CFR  270.22&-1),  (C)  a  time 
span  during  which  such  security  may  be 
purchased  or  sold  (not  to  exceed  five 
business  days),  and  (D)  the  minimum 
or  maximum  quantity  of  such  security 
which  may  be  purchased  or  sdld  within 
such  price  range,  or,  in  the  case  of  a' 
security  issued  by  sm  open-end  invest¬ 
ment  company  registered  und»  the  In¬ 
vestment  Cmnpany  Act  of  1940,  the 
minlmmn  or  maximum  quantity  of  such 
security  which  may  be  purchased  or  sold, 
or  the  value  of  such  security  in  dcdlar 
amount  which  may  be  purchased  or  sold, 
at  the  price  referred  to  in  paragriqih 

(d)  (1)  (ii)  (B)  of  this  section. 

(2)  A  person  who  is  a  broker-dealer, 
reporting  dealer,  or  bank  which  is  a  fidu¬ 
ciary  with  respects  to  an  employee  bene¬ 
fit  plan  solely  by  reason  of  the  posses¬ 
sion  or  exercise  of  discretionary  author¬ 
ity  or  discretionary  control  in  the  man¬ 
agement  of  the  plan  or  the  management 
or  disposition  of  plan  assets  in  connection 
with  the  execution  of  a  transaction  or 
transactions  for  the  purchase  or  sale  of 
securities  on  behalf  of  such  plan  which 
fails  to  comply  with  the  provisions  of 
paragraph  (d)(1)  of  this  section,  shall 
not  be  deemed  to  be  a  fiduciary  regard¬ 
ing  any  assets  of  the  plan  with  respect 
to  which  such  broker-dealer,  reporting 
dealer  or  bank  does  not  have  any  discre¬ 
tionary  authority,  discretionary  control 
or  discretionary  responsibility,  does  not 
exercise  any  authority  or  control,  does 
not  render  investment  advice  (as  defined 
in  paragraph  (c)(1)  of  this  section)  for 
a  fee  or  other  compensation,  and  does 
not  have  any  authority  or  responsibility 
to  render  such  investment  advice,  pro¬ 
vided  that  nothing  in  this  paragraph 
shall  be  deemed  to : 

(1)  Exempt  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  from  the  pro¬ 
visions  of  section  405(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
concerning  liability  for  fiduciary 
breaches  by  other  fiduciaries  with  respect 
to  any  assets  of  the  plan;  or 

(ii)  Exclude  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  from  the  defini¬ 
tion  of  the  term  “disqualified  person” 
(as  set  forth  in  section  4975(e)  (2) )  with 
respect  to  any  assets  of  the  plan. 

(e)  Affiliate  and  control.  (1)  For  pur¬ 
poses  of  paragraphs  (c)  and  (d)  of  this 
section,  an  “affiliate”  of  a  person  shall 
Include: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries,  con¬ 
trolling,  controlled  by,  or  under  common 
control  with  such  person; 

(ii)  Any  officer,  director,  partner,  em¬ 
ployee  or  relative  (as  defined  in  section 
4975(e)(6))  of  such  person;  and 

(ill)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  partner. 

(2)  For  purposes  of  this  paragraph,  the 
term  “control”  means  the  power  to  ex¬ 
ercise  a  controlling  influence  over  the 
management  or  policies  of  a  person  other 
than  an  Individual. 
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auttority  containedta  sectira  7^  of  ti»  tlonary  responsibility  in  the  adznlnistra-  of  the  assets  of  the  plan. 

oi7^*?^tt^c”to06M^  ^  Question  was  raised  In  the  letters  ot 

’  The  regulation  adopted  herein  Is  de-  comment  regarding  what  c(Histitutes  a 

Donald  C.  Alexander.  signed  to  clarify  the  applicability  of  the  fee  or  other  compensation,  direct  or  In- 

Commissioner  ot  definition  of  the  term  ‘fiduciary"  set  direct,  for  the  rendering  of  Investment 
Internal  Revenue.  forth  in  section  3(21)  (A)  to  persons  who  advice  to  a  plan  within  the  mpaning  of 
Approved' October  24  1975  render  Investment  advice  to  employee  section  3(21)  (A)  (11)  of  the  Act  Although 

'  •  '  benefit  ifians  ^d  to  persons  who  execute  this  orntter  Is  still  imder  consideration 

Charles  M.  Walker,  securities  transactions  on  behalf  of  by  the  Department  and  the  Service,  as  a 

Assistant  Secretary  of  the  plans.  g^ieral  guideline  until  a  more  definitive 

Treasury.  ParagrtQ>hs  (a)  and  (b)  of  the  regula-  statement  is  issued,  a  fee  (ur  other  com- 

[FBDoe.7&-29282nied  10-28-76:8:46  am]  tlon  Me  reserved.  pensation,  direcit  or  indirect,  for  ttie 

— i— — — — i— i—  Paragraph  (c)  of  the  regulation  pro-  rendering  of  investment  advice  to  a  {dan 

Title  29 _ Labor  vldes,  generally,  that  a  person  will  be  by  a  fiduciary,  within  the  meaning  of 

/wk  deemed  to  be  a  fiduciaiy  with  respect  to  section  3(21)  (A)  (11)  of  the  Act,  should 
CHAFTcR  100^— -OFFTCE  w  I^PLOYct  plan  by  reason  of  rendering  investment  be  deemed  to  include  all  fees  or  other 
BErlEFiTS  SECURITT  advice  to  such  plan  only  when  such  per-  compensation  incident  to  the  transaction 

PART  2510— DERNTTIONS  OF  TERMS  son  provides  advice  to  the  plan  concern-  ^  which  the  investment  advice  to  the 
USED  IN  SUBCHAPTERS  C,  D,  E,  F,  AND  ing  investments  in  securities  and  other  Plan  has  been  rendered  or  will  be  ren- 
G  OF  THIS  CHAPTER  property  under  circumstances  where  dered.  This  may  include,  for  examine, 

Definition  of  the  Term  ‘‘Flducianf"  ®Pcb  person  has  discretionary  authority  brokerage  commissions,  mutual  fund 

or  ccmtrol  with  respect  to  the  invest-  sales  ccunmissions,  and  Insurance  sales 
On  August  8,  1975,  notice  was  pu^  ment  of  plan  assets  or  where  such  per-  commissions, 
lished  in  the  Federal  Roister  (40  iTO  a  regular  basis  provides  advice  Paragraph  (d)  ot  the  regulation  sets 

33561)  that  the  D^arunent  of  lAbor  designed  to  meet  the  particular  invest-  forth  guidelines  under  which  a  broker- 
(the  Department)  had  ^der  coiuidera-  ment  needs  of  the  plan  and,  pursuant  dealer,  reporting  dealer  or  bank  may  ex- 
proposal  to  adopt  a  regulation,  29  to  an  agrewnent,  arrangement  or  tmder-  ecute  transactions  in  securities  on  be- 
CPR  2510.3-21,  designed  to  clamy  the  standing  between  such  person  and  the  half  of  employee  benefit  plans  without 
definition  of  the  term  “fiduclan_  m  set  qj.  fiduciary  with  respect  to  the  becoming  a  fiduciary  with  respect  to  such 

forth  in  section  3(21)  (A)  of  the  Employe  plan,  it  is  expected  that  such  advice  will  plans.  These  guidelines  provide  Ihnita- 
Retirement  Inc(xne  Security  i^t  of  1974  serve  as  one  of  the  primary  bases  for  the  tlons  on  the  discretionary  authmity  that 
(the  Act) .  Notice  was  also  published  on  investment  of  plan  assets.  In  lesponse  to  may  be  accorded  to  such  a  brbkar-deato:, 
August  8,  1976  in  the  Federal  Register  several  written  comments,  paragraph  (c)  reporting  dealer  or  bank  in  the  execution 
(40  FR  33560)  that  the  mtemal  Revenue  (j)  j^s  been  modified  to  make  it  clear  of  securities  transactions  if  such  a  person 
Service  (the  Service)  had  under  consid-  that  for  a  person  to  be  a  fiduciary  under  is  not  to  be  deemed  a  fiduciary  under 
eratkm  a  proposal  to  ad(^t  a  timllar  reg-  paragraph  (c)  (1)  (il)  (B) ,  any  such  secticm  3(21)  (A)  of  the  Act. 

1  agreement,  arrangement,  or  understand-  m  this  regard,  pursuant  to  suggestions 
clamy  toe  dmmtion  of  toe  tem  “d^i-  Ing  to  provide  such  advice  must  be  mu-  in  several  letters  of  comment,  «)eclfic 
a^’  set  fo^  in  sectton  4976(c)  (3)  m  tually  agreed  upon,  arranged  or  imder-  limitations  and  ctmdltions  have  been 
toe  Internal  Revenue  Code  of  1954  (toe  stood  by  toe  person  providing  such  advice  added  relating  to  toe  purchase  and  sale 
Code) .  and  the  plan  or  the  fiduciary.  by  plans  of  securities  issued  by  invest- 

AU  interested  persons  were  invited  to  it  was  also  noted  in  toe  letters  of  ment  companies  registered  imder  toe  In- 
submit  written  data,  views  and  argu-  comment  that  advice  on  toe  availability  vestment  Company  Act  of  1940  (15  UB.C. 
ments  with  respect  to  toe  proposed  regu-  of  securities  or  other  property  or  of  pur-  80a-l,  et  seqJ  since  toe  price  at  which 
lations.  In  addition,  pursuant  to  a  notice  chasers  or  sellers  of  securities  or  other  such  securities  are  purchased  sold 
published  in  toe  Federal  Register  on  property  is  often  merely  an  integral  part  is  subject  to  restrictions  imposed  under 
August  8,  1975  (40  FR  33563),  a  public  of  toe  execution  of  transactions  rather  toe  niles  and  regulations  of  that  Act. 
hearing  was  held  on  August  26, 1975  with  than  toe  provision  of  investment  advice.  Questions  were  raised  In  the  let- 
regard  to  toe  proposed  regulation,  toe  Accordingly,  paragnmh  (c)  (1)  of  toe  ters  of  comment  as  to  when  a  broker- 
regulation  proposed  by  toe  Service,  and  regulation  has  been  mo^ed  to  remove  dealer,  reporting  dealer,  or  bank  ceases 
proposed  exemptions  frcxn  toe  pntoiblted  this  type  of  infonnation  from  toe  defini-  to  be  a  fiduciary,  if  he  has  become  a  fidu- 
transaction  provisions  of  section  406  of  ti<m  of  the  term  “investmoit  advice.”  clary  solely  by  reason  of  toe  exercise  of 
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that,  as  a  general  matter,  a  person  Is  not 
a  fiduciary  with  respect  to  a  plan  if  he 
does  not  know,  and  has  no  reason  to 
know,  that  he  is  acting  with  respect  to  a 
plan.  It  should  be  noted,  however,  that  a 
plan  fiduciary  may  not  delegate  such  dls> 
cretionary  authority  to  a  broker-dealer 
in  the  execution  of  a  securities  transac¬ 
tion  as  to  make  such  broker-dealer  a 
fiduciary  with  respect  to  the  plan  within 
the  meaning  of  section  3(21)  (A)  of  the 
Act  and  paragraph  (d)  of  this  regulation 
without  disclosing  to  such  broker-dealer 
that  it  will  be  acting  as  a  fiduciary  with 
respect  to  the  plan  in  such  transaction. 

Under  paragraph  (d)(2),  even  if  a 
broker-dealer,  reporting  dealer  or  bank 
becomes  a  fiduciary  with  respect  to  a 
plan  by  reason  of  the  exercise  of  discre¬ 
tion  in  the  execution  of  securities  trans¬ 
actions  on  behalf  of  such  plan  imder  cir¬ 
cumstances  not  meeting  the  guidelines 
of  paragraph  (d)(1)  of  the  proposed 
regiilation,  such  broker-dealer,  reporting 
dealer  or  bank  will  be  deemed  to  be  a 
fiduciary  with  respect  to  only  those  as¬ 
sets  of  the  plan  with  respect  to  which  the 
broker-dealer,  reporting  dealer  or  bank, 
directly  or  Indirectly,  has  executed,  or 
has  agreed  to  execute,  transactions  in 
securities. 

As  stated  in  the  notice  of  August  8. 
1975,  questions  have  been  raised  as  to 
whether  broker-dealers  who  merely  clear 
securities  transactions  .  involving  plan 
assets  when  such  tran^tions  are  ini¬ 
tiated  by  other  broker-dealers  are  parties 
in  Interest  with  respect  to  the  plan.  It  is 
the  view  of  the  Department  that  such 
clearing  broker-dealers  are  not  parties 
in  Interest  with  respect  to  plans  solely 
by  reason  of  providing  such  services,  if 
such  transactions  are  Initiated  by  an¬ 
other  bn^er-dealer  unrelated  to  the 
clearing  broker-dealer. 

Paragrai^  (e)  defines  the  terms  “af¬ 
filiate”  and  “control”  for  purposes  of  the 
regulation. 

In  addition  to  the  changes  noted  above 
which  have  been  made  in  the  regulation 
as  adopted  pursuant  to  suggestions  made 
in  the  written  comment  letters,  other 
minor  changes  intended  to  clarify  the 
provlsicms  of  the  regulation  have  also 
been  made  based  on  the  cmnments  which 
were  received  and  the  testimony  given  at 
the  hearing.  _ 

Accordingly,  Part  2510  of  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal  Regu¬ 
lations  is  amended  by  adding  a  new 
§  2510.3-21  to  read  as  follows: 

Sec.  S05,  Pub.  L.  93-408,  88  Stat.  894  (29 
UJ5.C.  1135). 

§  2510.3-21  Definition  of  ‘‘Fiduciary.** 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Investment  Advice.  (1)  A  person 
shall  be  deemed  to  be  rendering  “invest¬ 
ment  advice”  to  an  employee  benefit  plan, 
within  the  meaning  of  section  3(21)  (A) 
(ii)  of  the  Employee  Retironent  Income 
Security  Act  of  1974  (the  Act)  and  this 
paragraph,  only  if: 

Q)  Such  person  renders  advice  to  the 
plan  as  to  the  value  of  securities  or  other 
properly,  or  makes  recmnmendatlon  as 
to  the  advisability  of  investing  in,  pur- 
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chasing,  or  selling  securities  or  other 
property;  mid 

(ii)  Such  person  either  directly  or  in¬ 
directly  (e^T-.  through  or  together  with 
any  afBllate) — 

(A)  Has  discretionary  authority  or 
control,  whether  or  not  pursuant  to 
agreement,  arrangement  or  understand¬ 
ing.  with  respect  to  purchasing  or  sdllng 
securities  or  other  property  for  the  plan; 
or 

(B)  Renders  any  advice  described  in 
paragraph  (c)(1)  (i)  of  this  section  on 
a  regular  basis  to  the  plan  pursuant  to 
a  mutual  agreement,  arrangement  or 
understanding,  written  or  otherwise,  be¬ 
tween  such  person  and  the  plan  or  a 
fiduciary  with  respect  to  the  plan,  that 
such  services  will  serve  as  a  primary  basis 
for  Investment  decisions  with  respect  to 
plan  assets,  and  that  such  person  will 
rrader  individualized  Investment  advice 
to  the  plan  based  on  the  particular  needs 
of  the  plan  regarding  such  matters  as. 
among  other  things,  investment  policies 
or  strategy,  overall  portfolio  composition, 
or  diversification  of  plan  investments. 

(2)  A  person  who  is  a  fiduciary  with 
respect  to  a  plan  by  reason  of  rendering 
investment  advice  (as  defined  in  para¬ 
graph  (c)  (1)  of  this  section)  for  a  fee  or 
other  compensation,  direct  or  indirect, 
with  respect  to  any  moneys  or  other 
property  of  such  plan,  or  having  any  au¬ 
thority  or  responsibility  to  do  so,  shall 
not  be  deemed  to  be  a  fiduciary  regard¬ 
ing  any  assets  of  the  plan  with  respect  to 
which  such  person  does  not  have  any  dis¬ 
cretionary  authority,  discretionary  con¬ 
trol  or  discretionary  responsibility,  does 
not  exercise  any  authority  or  control, 
does  not  render  Investment  advice  (as 
defined  in  paragraph  (c)  (1)  of  this  sec¬ 
tion)  for  a  fee  or  other  compensation, 
and  does  not  have  any  authority  (x  re¬ 
sponsibility  to  render  such  Investment 
advice,  provided  that  nothing  in  this 
paragraph  shall  be  deemed  to: 

(I)  Exempt  such  person  from  the  pro¬ 
visions  of  section  40S(a)  of  the  Act  con¬ 
cerning  liability  for  fiduciary  breaches  by 
other  fiduciaries  with  respect  to  any  as¬ 
sets  of  the  plan;  or 

(II)  Exclude  such  person  from  the  defi¬ 
nition  of  the  term  “party  in  Interest” 
(as  set  forth  in  section  3(14)  (B)  of  the 
Act)  with  respect  to  any  assets  of  ^e 
plan. 

(d)  Execution  of  securities  transac¬ 
tions.  (1)  A  person  who  is  a  broker  or 
dealer  registered  under  the  Secmdties 
Exchange  Act  of  1934,  a  reporting  dealer 
who  makes  primary  markets  it.  securities 
of  the  United  States  Government  or  of 
an  agency  of  the  United  States  Govern¬ 
ment  and  reports  daily  to  the  Federal  Re¬ 
serve  Bank  of  New  York  its  positions  with 
respect  to  such  securities  and  borrowings 
thereon,  or  a  bank  supervised  by  the 
United  States  or  a  State,  shall  not  be 
deoned  to  be  a  fiduciary,  within  the 
meaning  of  section  3(21)  (A)  of  the  Act. 
with  respect  to  an  employee  benefit  plan 
solely  because  such  person  executes 
transactions  for  the  purchase  or  sale  of 
securities  on  bdialf  of  such  plan  in  the 
ordinary  course  of  its  business  as  a 
broker,  dealer,  or  bank,  pursuant  to  In¬ 


structions  of  a  fiduciary  with  respect  to 
such  plan,  if: 

(i)  Neither  the  fiduciary  nor  any  af¬ 
filiate  of  such  fiduciary  is  such  broker, 
dealer,  or  bank;  and 

(ii)  ITie  Instructions  specify  (A)  the 
security  to  be  purchased  or  sold,  (B)  a 
price  range  within  which  such  sec\urity 
is  to  be  purchased  or  s(fid.  or,  if  such 
security  is  issued  by  an  open-end  invest¬ 
ment  company  registered  under  the  In¬ 
vestment  Company  Act  of  1940  (15 
U.S.C.  80a-l,  et  seq.),  a  price  which  is 
determined  in  accordance  with  Rule 
22c-l  under  the  investment  Company 
Act  of  1940  (17  CFR  270.220-1),  (C)  a 
time  span  during  which  such  security 
may  be  purchased  or  sold  (not  to  ex¬ 
ceed  five  business  days),  and  (D)  the 
minimum  or  maximum  quantity  of  such 
security  which  may  be  purchased  or  sold 
within  such  price  range,  or.  in  the  case 
of  a  secxirity  issiied  by  an  open-end 
Investment  company  registered  under 
the  Investment  Company  Act  of  1940,  the 
minimum  or  maximum  quantity  of  such 
security  which  may  be  purchased  or  sold, 
or  the  value  of  such  security  in  dollar 
amount  which  may  be  purchased  or  sold, 
at  the  price  referred  to  in  paragraph 
(d)  (1)  (U)  (B)  of  this  section. 

(2)  A  person  who  is  a  broker-dealer, 
reporting  dealer,  or  bank  which  is  a 
fiduciary  with  respect  to  an  employee 
benefit  plan  solely  by  reason  of  the  pos¬ 
session  or  exercise  of  discretionary  au¬ 
thority  or  discretionary  control  in  the 
management  of  the  plan  or  the  manage¬ 
ment  or  disposition  of  plan  assets  in  con¬ 
nection  with  the  execution  of  a  trans¬ 
action  or  transactions  for  the  purchase 
or  sale  of  securities  on  behalf  of  such 
plan  which  fails  to  ccunply  with  the  pro¬ 
visions  of  paragraph  (d)  (1)  of  this  sec¬ 
tion,  shaU  not  be  deemed  to  be  a  fiduciary 
regajtling  any  assets  of  the  plan  with 
respect  to  which  such  broker-dealer,  re¬ 
porting  dealer  or  bank  does  not  have 
any  discretionary  authority,  discretion¬ 
ary  control  or  discretionary  responsi¬ 
bility,  does  not  ecercJse  any  authority 
or  control,  does  not  render  investment 
advice  (as  defined  in  paragraph  (c)  (1) 
of  this  section)  for  a  fee  or  other  com¬ 
pensation.  and  does  not  have  any  au¬ 
thority  or  responsibility  to  render  such 
investment  advice,  provided  that  nothing 
in  this  paragraph  riiall  be  demed  to: 

(1)  Exempt  such  bndcer-dealo:,  report¬ 
ing  dealer,  or  bank  frmn  the  provisions 
of  secticm  405(a)  of  the  Act  concerning 
liability  for  fiduciary  breaches  by  other 
other  fiduciaries  with  respect  to  any 
assets  of  the  plan;  or 

(ii)  Exclude  such  broker-dealer,  re¬ 
porting  dealer,  or  bank  frmn  the  defini¬ 
tion,  of  the  term  “party  in  interest” 
(as  set  forth  in  section  3(14)  (B)  of  the 
Act)  with  re9)ect  to  any  assets  of  the 
plan. 

(e)  Affiliate  and  control.  (1)  For  pur¬ 
poses  of  paragrsqihs  (c)  and  (d)  of  this 
section,  an  “afOliate”  of  a  person  shall 
Include: 

(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries,  con¬ 
trolling,  controlled  by,  or  under  common 
control  with  such  person; 
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(il)  Any  of9cer.  director,  partner,  an< 
ployee  or  relative  (as  defined  Is  section 
3(15)  of  the  Act)  of  such  person;  and 
(ill).  Any  corporation  or  partnership 
of  which  such  person  Is  an  officer,  direc¬ 
tor  or  partner. 

(2)  Far  purposes  of  this  paragraph, 
the  term  ‘‘control"  means  the  power  to 
exercise  a  controlling  infiueace  over  the 
management  or  policies  of  a  person  other 
than  an  Individual. 

Signed  at  Washington,  D.C.,  this  24th 
day  of  October.  1975. 

James  D.  Hutchinson, 
Administrator  of  Pension 
and  Welfare  Benefit  Programs. 
[FR  Doc.76-29231  FQed  10-28-75:8:45  am] 
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DEPARTMENT  OF  LABOR 

Labor-Manafemerrt  Services 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[  Prohibited  Transaction  Exemption  75-1] 

EMPLOYEE  BENEFIT  PLANS 

Exemptions  From  Prohibitions  Respecting 
Certain  Classes  of  Transactions  Involv* 
ing  Employee  Benefit  Plans  and  Certain 
Broker-Dealers,  Reporting  Dealers  and 
Banks 

On  August  8,  1975,  notice  was  pub¬ 
lished  In  the  Federal  Register  (40  FR 
33564)  that  the  IDepartment  of  Labor 
(the  Department)  and  the  Internal 
Revenue  Service  (the  Service)  had  imder 
consideration  a  proposal  to  exempt  cer¬ 
tain  classes  of  transactions  Involving  em¬ 
ployee  benefit  plans  and  certain  broker- 
dealers,  reporting  dealers  and  banks 
from  the  restrictions  of  section  406  of 
the  Employee  Retirement  Inc(»ne  Se¬ 
curity  Act  of  1974  (the  Act)  and  the 
taxes  Imposed  Iqr  section  4975  (a)  and 

(b)  of  liie  Internal  Revenue  Code  of 
1954  (the  Code),  by  reason  of  section 
4975(c)  (1)  of  the  Code,  pursuant  to  sec¬ 
tion  408(a)  of  the  Act  and  section  4975 

(c)  (2)  of  the  Code.  The  exemptions  were 
proposed  In  acoordmice  with  the  pro¬ 
cedures  set  forth  In  ERISA  Procedure 
75-1  (40  FR  18471,  April  28.  1975)  and 
Rev.  Proc.  75-26,  1975-20  I.R3.  14. 

All  Interested  persons  were  Invited  to 
submit  written  comments  with  respect  to 
the  proposed  exemptions.  In  addition, 
pursuant  to  notice  published  In  the  Fed¬ 
eral  Register  (m  August  8,  1975  (40 
FR  33563) ,  a  public  hearing  was  held  on 
August  26,  1975  with  regard  to  the  pro¬ 
posed  exonptlons  and  with  ree^ud  to 
pr(^?osed  regulations  (26  CFR  54.4975-9 
and  29  CFR  2510.3-21)  designed  to  clar¬ 
ify  the  applicability  of  the  definition  of 
the  term  “fiduciary”  set  forth  in  section 
4975(e)  (3)  of  the  Code  and  sectimi  3(21) 
(A)  of  the  Act  to  persons  who  render 
Investment  advice  to  emi^oyee  benefit 
plans  and  to  persons  who  execute  secu¬ 
rities  transactions  on  behalf  of  plans 
(40  FR  33560  and  33561) . 

The  D^>artment  and  the  Service  have 
considered  all  of  the  written  comments 
received  and  the  testlmcmy  given  at  the 
public  hearing  and  have  determined  to 
grant  the  proposed  exemptions,  as  modi¬ 
fied,  In  the  form  set  forth  below.  Fur¬ 
ther,  by  notices  published  in  this  Issue 
,of  the  Federal  Register,  the  Department 
and  the  Service  have  also  adopted  the 
regulations  referred  to  above  clarifying 
the  definition  of  the  term  “fiduciary.” 
The  exemptions  granted  herein  are 
premised  on  the  adoptlmi  of  these  reg¬ 
ulations  and  should,  therefore,  be  con¬ 
sidered  in  conjunction  therewith. 

On  February  4.  1975,  notice  was  pub¬ 
lished  in  the  Federal  Register  (40  FR 
5201)  of  the  granting  of  an  Interim  ex¬ 
emption  from  the  prohibited  transaction 
provisions  of  section  406  of  the  Act  and 
from  the  taxes  imposed  by  section  4975 
of  the  Code  with  reqject  to  certain  secu- 
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rities  transactions  between  employee 
benefit  plans  And  certain  bnd^er-deal^, 
reporting  dealers  and  banks  for  the  pe¬ 
riod  from  January  1,  1975.  to  April  30, 
1975. 

By  notices  published  in  the  Federal 
Register  on  April  23, 1975  (40  FR  17861) . 
June  9,  1975  (40  FR  24578),  and  Sep¬ 
tember  23.  1975  (40  FR  43785),  the  in¬ 
terim  exemption  was  extended  imtil  Oc¬ 
tober  31, 1975. 

As  Indicated  In  those  notices,  the  In¬ 
terim  exemption  was  granted  In  ordm: 
(1)  to  prevent  the  harm  to  employee 
benefit  plans  and  to  the  Interests  In 
plans  of  participants  and  beneficiaries 
which,  in  all  likelihood,  would  have  re¬ 
sulted  from  the  Immediate  and  full  ap¬ 
plication  of  all  of  the  prohibited  trans¬ 
action  provisions  set  forth  In  Title  I  and 
Title  n  of  the  Act,  and  (2)  to  afford  aU 
Interested  persons  an  opportunity  to  sub¬ 
mit  proposals  for  permanent  exemptions 
relating  to  transactions  between  plans 
and  certain  broker-dealers,  reporting 
dealers  and  banks,  and  to  provide  an  op¬ 
portunity  for  the  Department  and  the 
Service  to  consld^  such  proposals.  The 
granting  of  the  interim  exemption  was 
based  upon  a  record  which  Includes  writ¬ 
ten  comments  submitted  In  response  to 
notices  of  the  proposal  of  the  granting 
of  the  Interim  exemption  and  of  the  ex¬ 
tension  of  ttie  interim  exemption  pub¬ 
lished  In  the  Federal  Register  on  Jan¬ 
uary  13. 1975  (40  FR  2483  and  2455) .  and 
April  23.  1975  (40  FR  17861).  respec¬ 
tively,  and  the  testimony  at  a  public 
hearing  held  on  January  21,  1975. 

Proposals  for  the  granting  of  perma¬ 
nent  exemptions  from  the  prohibited 
transactlmi  provisions  of  section  406  of 
the  Act  and  from  the  taxes  imposed  by 
section  4975  of  the  Code  were  submitted 
by  the  Securities  Industry  Association 
and  others  and  were  made  available  for 
public  inspection  by  the  Service.  PnHKM- 
als  for  the  adc^on  oS  regulations  cmv- 
cemlng  the  relationship  of  plans  and 
broker-dealers,  reporting  dealers  and 
banks  were  also  submitted  and  made 
available  for  public  Inspection. 

The  written  proposals  which  were  sub¬ 
mitted  stated  that  the  services  pro¬ 
vided  by  bn^er-dealers,  reporting  deal¬ 
ers  and  banks  for  which  exemptions  were 
requested  have  been  of  great  benefit  to 
plans  and  th^  participants  and  bene¬ 
ficiaries.  and  that  it  Is  In  their  best  hi- 
terests  to  have  such  services  available  In 
the  future.  The  proposals  represented 
that  the  exemptions  and  regulations  sug¬ 
gested  are  In  the  Interests  of  plans  and 
their  partlch>ant8  and  beneficiaries  with 
respect  to  the  dealings  of  such  plans  with 
broker-dealers,  reporting  dealers  and 
baqjcs  In  the  management  of  securities 
portfolios  of  plans. 

Based  upon  these  written  submissions 
and  upon  the  extensive  regulatl(m  of  the 
securities  industry  by  the  Securities  and 
Exchange  Commission,  the  natkmal  se¬ 
curities  exchanges  and  other  Industry 
self-regulatory  bodies,  the  Department 
and  the  Service  propo^  the  granting  of 
the  class  exemp^ns,  which,  as  modified, 
are  described  below,  for  certain  services 
furnished  to  emi^yee  benefit  plans  and 
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for  certain  securities  transactions  en¬ 
gaged  in  by  plans. 

General  Information.  The  attentkm  of 
Interested  persons  is  directed  to  the  fol¬ 
lowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a>  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduclaiy  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a  plan 
to  which  the  exonptlon  Is  iqipUcable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the  ex¬ 
emption  does  not  ai^ly  and  the  general 
fiduciary  responsibility  provlskHis  of  sec¬ 
tion  404  of  the  Act  whkh^  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  reflecting  the  plan  sol^  In 
the  Interest  of  the  plan’s  participants 
and  beneficiaries  and  In  a  prudent  fash¬ 
ion  In  accordance  with  subsecti<m  (a)  (1) 
(B)  of  section  404  of  the  Act;  nor  does 
It  affect  the  requirement  of  section  401 
(a)  of  the  Code  that  a  plan  must  opm^ 
for  the  micluslve  benefit  of  the  employees 
of  the  employer  maintaining  the  plan 
and  their  beneficiaries. 

(2)  The  exemptions  granted  herein 
are  supplemental  to,  and  not  In  deroga¬ 
tion  of,  any  other  provisions  of  the  Act 
and  the  Code,  Indudlng  statutory  and 
other  exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
Is  the  subject  of  an  exemption  Is  not  dis¬ 
positive  of  wheth»  ^  transaction 
would  have  been  a  prohibited  transac¬ 
tion  In  the  absence  oi  such  exemption, 
or,  though  It  would  have  been  a  pro¬ 
hibited  transactlcm.  Is  exonpt  by  opera¬ 
tion  of  a  statutory  exemption  or  a  transi¬ 
tional  rule. 

(3)  Each  class  exemption  set  forth 
herdn  Is  applicable  to  a  particular  trans¬ 
action  on^  if  the  transactlcm  satisfies 
the  conditions  specified  for  the  class  In 
which  It  falls. 

(4)  Under  the  regulations  adopted  In 
conjunction  with  these  exemiitions  re¬ 
lating  to  the  definition  of  the  term  "fidu¬ 
ciary”  (26  cm  54.4975-9  (c)  through 
(e)  and  29  CFR  2510.3-21  (c)  through 
ip)),  a  person  who  is  a  plan  fiduciary 
is  deemed  to  be  a  fiduciary  only  with 
respect  to  those  idan  assets  with  respect 
to  which  he  exercises  or  has  re^xcsl- 
blllty  to  exercise  those  functions  which 
make  him  a  fiduciary.  Thus,  a  fiduclaiy 
will  be  treated  as  a  party  in  Interest  or 
disqualified  person  other  than  a  fidu¬ 
ciary  (eg:.,  a  person  providing  services 
to  the  plan)  when  he  engages  In  a 
transaction  with  the  plan  which  does  not 
Involve  any  plan  assets  with  respect  to 
which  he  Is  a  fiduciary. 

(5)  For  purposes  of  section  406  of  the 
Act  and  section  4975(c)  (1)  of  the  Code, 
if  a  fiduciary  with  respect  to  one  plan  en¬ 
gages  in  a  transaction  with  a  second 
plan  pursuant  to  an  agreement,  ar¬ 
rangement  or  understanding  whereby 
It  Is  expected  that  a  fldudary  with  re¬ 
flect  to  the  second  plan  will  engage  in 
a  similar  transaction  with  the  first  plan, 
each  transaction  will  be  treated  as  an 
indirect  transaction  betwem  the  plan 
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and  the  fiduciary  with  respect  to  such  the  granting  of  ex^ptions  is  necessary  ary,  the  availability  of  the  exemption  set 
plan.  with  respect  to  such  services  to  permit  forth  below  is  also  subject  to  the  condi- 

In  accordance  with  section  408(a)  of  the  unimpeded  flow  of  Information,  re-  tion  that  the  transaction  be  effected  on 
the  Act  and  section  4975(c)  (2)  of  the  search  and  brokerage  services,  either  behalf  of  the  plan,  or  the  advisory  serv- 
Code,  and  based  upon  the  entire  record,  alone  or  in  combination,  to  mployee  Ices  be  furnished  to  the  plan,  on  terms 
including  not  only  the  written  c(xnments  benefit  plans.  at  least  as  favorable  to  the  plan  as  an 

submitted  in  response  to  the  notice  of  Accordingly,  the  Department  and  the  arm’s-length  transaction  with  an  unre- 
August  8, 1975,  the  testimony  at  the  pub-  Service  have  granted  the  exemption  set  lated  party  would  be.  In  response  to  ques- 
11c  heari^  held  on  August  26.  1975,  and  forth  below  to  permit  persons  who  are  tions  raised  in  the  written  comments,  it 
the  proposals  sulmiltted  for  the  granting  parties  in  interest  or  disqualified  per-  is  the  view  of  the  Department  and  the 
of  permanent  exemptions,  but  also  the  sons  with  respect  to  employee  benefit  Service  that  this  condition  requires  that 
written  comments  submitted  in  response  plans  to  effect  securities  transcMstlons  the  transaction  be  effected  on  behalf  of 
to  the  notices  of  January  13,  1975,  and  on  behalf  of  such  plans,  to  perform  cer-  the  plan,  or  the  advisory  services  be  fur- 
April  23,  1975,  relating  to  the  interim  tain  fimctions  incidental  to  effecting  nished  to  the  plan,  on  terms  at  least  as 
exemption  and  the  testimony  at  the  pub-  such  transactions,  and  to  provide  cer-  favorable  to  the  plan  as  those  which 
lie  hearing  held  on  January  21,  1975,  tain  Ihnited  advisory  and  research  serv-  would  have  existed  between  the  plan  and 
the  Department  and  the  Service  make  ices  to  plwis.  such  party  in  interest  or  disqualified  per- 

the  following  findings  and  determina-  The  exemption  is  of  limited  duration,  son  if  they  were  not  related, 
tions:  however,  when  the  person  effecting  such  Minor  changes  designed  to  clarify  the 


(i)  The  class  exemptions  set  forth 
herein  are  administratively  feasible; 

(il)  They  are  in  the  Interests  of  plans 
and  of  their  participants  and  benefici¬ 
aries;  and 

(iii)  They  are  protective  of  the  rights 
of  participants  and  beneficiaries  of 
plans. 

I.  Agency  transactions  and  services. 
Section  414(c)(4)  and  section  2003 
(c)  (2)  (D)  of  the  Act  presently  provide 
an  exemption  until  Jxme  30,  1977,  from 
the  prohibited  transaction  provisions  of 
the  Act  and  the  Code,  respectively,  for 
the  provision  of  services  between  a  plan 
and  a  party  in  Interest  or  disqualified 
person  if  such  services  are  either  pro¬ 
vided  imder  a  binding  contract  in  effect 
on  July  1, 1974  (or  pursuant  to  renewals 
of  such  contract) ,  or  if  the  party  in  in¬ 
terest  or  disqualified  person  ordinarily 
and  customarily  furnished  such  services 
on  June  30,  1974,  if  such  provision  of 
services  remains  at  least  as  favorable 
to  the  plan  as  an  arm’s-length  transac¬ 
tion  with  an  unrelated  party  would 
be  and  if  the  provision  of  services  was 
not,  at  the  time  of  such  provision,  a 
prohibited  transaction  within  the  mean¬ 
ing  of  section  503(b)  of  the  Code  or  the 
corresponding  provisions  of  prior  law.  In 
ERIBA  IB  75-1  and  Tnt-1329,  Issued  bn 
December  31,  1974,  the  Department  and 
the  Service  indicated  that  the  exemption 
provided  by  section  414(c)  (4)  and  sec¬ 
tion  2003(c)  (2)  (D)  of  the  Act  applies  to 
the  execution  of  bre^rage  transactions 
on  behalf  of  a  plan  if  the  conditions  of 
those  sections  are  met. 

Based  on  the  proposals  which  were 
submitted  relating  to  this  class  exemp¬ 
tion,  the  letters  of  comment,  emd  the 
testimony  given  at  the  public  hearings, 
the  Department  and  the  Service  have 
made  the  following  determinations. 
Broker-dealers  regularly  provide  re¬ 
search,  information  and  advice  concern¬ 
ing  securities  and  execute  transactions 
for  the  purchase  or  sale  of  secxudtles  in 
the  ordinary  course  of  their  business  as 
broker-dealers  and  the  provision  of  such 
services  might  constitute  prohibited 
transactions.  Although  exemptions  are 
provided  in  sections  414(c)  (4)  and  2003 
(c)  (2)  (D)  of  the  Act.  these  exemptions 
terminate  on  June  30,  1977,  and,  more¬ 
over,  are  not  available  at  the  present 
time  for  persons  who  fiirst  provided  such 
services  after  June  30,  1974.  Therefore, 


securities  transactions  oa  behalf  of  an 
employee  benefit  plan  is  a  fiduciary  with 
respect  to  such  plan,  as  that  term  is  de¬ 
fined  in  section  3(21)  (A)  of  the  Act  and 
section  4975(e)  (3)  of  the  Code  and  in 
the  regulations  interpreting  that  term 
adopted  in  conjunction  with  the  granting 
of  ^ese  exemptions.  Such  transactions, 
when  effected  by  a  plan  fiduciary,  pre¬ 
sent  opiK>rtunities  for  abuse  in  the  man¬ 
agement  of  plan  assets.  Moreover,  section 
11(a)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78k(a)),  as  amended  by 
the  Securities  Acts  Amendments  of  1975 
(Pub.  L.  94-29,  88  Stat.  110),  prohibits 
any  member  of  a  national  securities  ex¬ 
change  from  effecting  any  transaction  on 
such  exchange  for  an  account  with  re¬ 
spect  to  which  it  or  an  associated  person 
thereof  exercises  investment  discretion. 

However,  section  11  (a)  of  that  Act  also 
provides  an  exception  from  the  prtdilbi- 
tion  set  forth  therein  until  May  1, 1978, 
for  members  of  a  national  securities  ex¬ 
change  who  were  members  on  May  1, 
1975.  The  Conference  Report  relating  to 
the  Securities  Acts  Amendments  of  1975 
(H.R.  Rep.  No.  94-229,  94th  Cong.  1st 
Sess.  (1975) )  also  indicates,  at  page  107, 
that  it  was  the  view  of  the  conferees  that 
the  Department  and  the  Service  should 
grant  an  exemption  from  the  prohibited 
transaction  provisions  of  the  Act  and  the 
Code  to  permit  broker-dealers  to  con¬ 
tinue  to  provide  brokerage  services  to 
plans  with  respect  to  which  they  exer¬ 
cise  Investment  discretion  imtil  May  1. 
1978,  in  order  to  conform  the  pertinent  . 
provisions  of  the  Act  and  the  Code  to 
section-11  (a)  of  the  Securities  Exchange 
Act  of  1934  and  thereby  permit  broker- 
dealers  to  phase  out  in  ui  orderly  fash¬ 
ion  the  businesses  of  both  serving  as  in¬ 
vestment  advisers  to  plans  and  providing 
brokerage  services  to  such  plans. 

Therefore,  with  respect  to  a  person 
who  is  a  plan  fiduciary,  the  exemption 
for  effecting  securities  transactions  on 
behalf  of  employee  benefit  plans,  and 
for  functions  performed  Incidental  to  the 
effecting  of  such  transactions,  whether 
or  not  such  transaction  is  effected  on  a 
national  securities  exchange,  is  available 
only  if  such  person  was  ordinarily  and 
cusUnnarily  effecting  securities  transac- 
ti(ms  on  May  1, 1975,  and  such  exemption 
will  terminate  on  May  1,  1978. 

Regardless  of  whether  the  transaction 
is  effected  by  a  person  who  Is  a  fiduci- 


exemption  have  been  made  in  the  provi¬ 
sions  of  the  exemption  in  response  to 
suggestions  made  in  the  letters  of  com¬ 
ment. 

Exemption.  Accordingly,  the  following 
exemption  is  granted  under  the  author¬ 
ity  of  section  408(a)  of  the  Act  and  sec¬ 
tion  4975(c)  (2)  of  the  Ckxle  and  in  ac¬ 
cordance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1875-20  I.R.B.  14: 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Seciulty 
Act  of  1974  (the  Act)  and  the  taxes  im¬ 
posed  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  CJode  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1) 
of  the  Code,  shall  not  apply — 

(a)  Until  May  1,  1978,  to  the  effecting 
of  any  securities  transaction  on  b^alf 
of  an  employee  benefit  plan  by  a  person 
who  is  a  fiduciary  with  respect  to  the 
plan,  acting  in  such  transaction  as  agent 
for  the  plan,  and  to  the  performance  by 
such  person  of  clearance,  settlement,  or 
custo^al  fimctions  Incidental  to  effect- 
Ing  such  transaction,  if  such  person  ordi¬ 
narily  and  customarily  effected  such  se¬ 
curities  transactions  and  performed  such 
functions  on  May  1,  1975; 

(b)  To  the  effecting  of  any  securities 
transaction  on  behalf  of  an  employee 
benefit  plan  by  a  person  who  is  a  party  in 
interest  or  a  disqualified  person  with 
respect  to  such  plan  (other  than  a  person 
who  is  a  fiduciary  with  respect  to  the 
plan),  acting  in  such  transaction  as 
agent  for  the  plan,  and  to  the  perform¬ 
ance  by  such  person  of  clearance,  settle¬ 
ment,  or  custodial  functions  incidental 
to  effecting  such  transaction;  or 

(c)  TO  the  furnishing  to  an  employee 
benefit  plan  by  a  person  who  is  a  party 
in  Interest  or  disqualified  person  with 
respect  to  such  plan  of  any  advice,  either 
directly  or  through  publications  or  writ¬ 
ings,  as  to  the  value  of  securities  or  other 
property,  the  advisal^ty  of  Investing  in, 
purchasing,  or  selling  securities  or  other 
property,  or  the  availability  of  securities 
or  other  property  or  of  purchasers  or 
sellers  of  securities  or  other  property,  or 
of  any  analyses  or  reports  concerning  is¬ 
suers,  industries,  secmdtles  or  other  prop¬ 
erty,  economic  factors  or  trends,  port¬ 
folio  strategy,  or  the  performance  of  ac¬ 
counts,  under  circumstances  which  do 
not  make  such  party  in  interest  or  dis- 
qualifled  person  a  fiduciary  with  respect 
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to  such  plan;  Provided  that.  In  each  In¬ 
stance.  such  transacti(xu  are  ^ected  on 
b^alf  of  the  idan.  or  such  advice, 
analyses  or  reports  are  furnished  to  the 
plan,  on  terms  at  least  as  favorable  to 
the  plan  as  an  arm’s-length  transaction 
with  an  unrelated  party  would  be  and 
were  not.  at  the  time  such  transactions 
were  effected  or  at  the  time  such  advice, 
analyses  or  reports  were  furnished,  {pro¬ 
hibited  transactions  within  the  meaning 
of  section  503(b)  of  the  Code.  For  pur¬ 
poses  of  this  exeiin>tion,  the  term  “per¬ 
son”  shall  Include  such  person  and  any 
affiliates  of  such  person,  and  the  term 
“affiliate”  shall  be  defined  In  the  same 
manner  as  that  term  is  defined  In  29  CFR 
2510.3-21(e)  and  26  CFR  54.4975-9 (e) . 

n.  Principal  transactions.  The  interim 
exemption  in  effect  until  November  1, 
1975,  for  certain  securities  transactions 
provided  an  exemption  from  the  prohi¬ 
bited  transaction  provisions  for  the  pur¬ 
chase  or  sale  of  securities  between  a  plan 
and  a  broker-dealer,  reporting  dealer  or 
bank  if  certain  conditions  designed  to 
safeguard  the  interests  of  plans  and  their 
participants  and  beneficiaries  were  met. 
As  indicated  in  the  notice  of  initial 
granting  of  the  interim  exemption  (40 
FR  5201,  February  4,  1974),  the  record 
developed  with  respect  to  the  granting 
of  that  exemption  from  the  testimony  re¬ 
ceived  at  the  public  hearing  held  on 
January  21,  1975.  and  from  the  written 
cconments  submitted  in  response  to  the 
notice  of  lunposed  granting  of  the 
interim  exemption  (40  FR  2455  and  2483, 
January  13.  1975),  established  that  an 
exemption  for  such  transactions  is  ad¬ 
ministratively  feasible,  in  the  interest  of 
plans  and  of  their  pcuidcipants  and 
beneficiaries,  and  protective  of  the  rights 
of  plan  participants  and  beneficiaries. 

The  Department  and  the  Service  have, 
therefore,  granted  an  exemption  for  this 
class  of  prlnclml  transactions,  modified 
to  take  into  account  the  long-term  nature 
of  the  exemption  and  the  regulations 
under  section  3(21)  (A)  of  the  Act  and 
section  497S(e)(3)  of  the  Code  (rat¬ 
ing  to  the  definition  of  the  term  “fiduci¬ 
ary”)  adc^ted  in  conjtmction  with  the 
exemptions  set  forth  herein. 

Modifications  in  the  exemption  for 
principal  transactions  as  proposed  on 
August  8,  1975  have  been  made  in  re¬ 
sponse  to  suggestions  made  in  the  writ¬ 
ten  comments.  In  this  r^;ard,  it  has  been 
urged  that  certain  modifications  be  made 
to  permit  i^^tns  to  purchase  or  sell  se¬ 
curities  issued  by  mutual  funds  from  or 
to  a  broker-dealer  who  is  a  idan  fiduci¬ 
ary  under  procedures  which  were  in  ef¬ 
fect  prior  to  the  passage  of  the  Act, 
which  are  protective  of  the  riedits  and 
interests  of  plans  and  their  participants 
and  beneficiaries,  and  vdilch  are  subject 
to  regulation  by  the  National  Association 
of  Securities  Dealers,  Inc.,  and  the  Se¬ 
curities  and  Exchimge  Commission. 
Paragraidr  (d)  of  the  exemption  has, 
therefore,  been  modified  to  provide  an 
excQ>tion  for  the  purchase'  or  sale 
mutual  fund  shares  by  plans  from  or  to 
a  plan  fiduciary,  provided  that  such  fidu¬ 
ciary  is  not  a  principal  underwriter  for, 
or  affiliated  with,  such  mutual  fund. 


It  was  also  asserted  in  the  letters  of 
commoit  that  the  recm?ds  required  by 
paragnMPh  (e)  of  the  exempticm  may  be 
lost  or  destroyed  during  the  six-year  rec¬ 
ord  maintenance  period  set  forth  in  that 
paragraph.  that  such  loss  or  destruc¬ 
tion  under  such  circumstances  should 
not  result  in  loss  of  the  exemption  or  in 
liability  lor  plan  fiduci^es  if  such  loss 
or  destruction  occurred  imder  circum¬ 
stances  beyond  the  control  of  such  plan 
fiduciaries.  In  resix>nse  to  this  comment, 
modifications  have  been  made  in  para¬ 
graph  (e)  and  in  the  comparable  rec¬ 
ord-keeping  provisions  of  the  exemptions 
set  forth  below  for  underwriting  and 
market-making  transactions  and  exten¬ 
sions  of  credit. 

In  addition,  other  minor  clarifying 
changes  have  been  made  in  the  exemp¬ 
tion.  , 

Exemption.  Accordingly,  the  following 
exemption  is  granted  under  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-20  IJIJ3. 14: 

The  restrictions  of  section  406(a)  of 
the  Employee  Retirement  Income  Secu¬ 
rity  Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  secticm  4975(c)(1) 

.  (A)  though  (D)  of  the  Code,  shall  not 
apply  to  any  purchase  or  sale  of  a  secu¬ 
rity  between  an  employee  benefit  plan 
and  a  broker-dealer  registered  iinder  the 
Securities  Exchange  Act  of  1934  (15 
U.8.C.  78a  et  seq.),  a  reporting  dealer 
who  makes  primary  maiicetB  in  securities 
of  the  United  States  Government  or  of 
any  agency  of  the  United  States  Govern¬ 
ment  or  of  any  agency  of  the  United 
States  Government  (“Government  secu¬ 
rities”)  and  reports  daily  to  the  Federal 
Reserve  Bank  of  New  Yoric  its  positions 
with  respect  to  Government  seciulties 
and  boiinwings  thereon,  or  a  bank  super¬ 
vised  by  the  United  States  or  a  State,  If 
the  following  conditions  are  met: 

(a)  In  the  case  of  such  broker-dealer, 
it  customarily  purchases  and  sells  securi¬ 
ties  for  its  own  account  in  the  ordinary 
course  of  its  business  as  a  broker-dealer. 

(b)  In  the  case  of  such  reporting  dealer 
or  bank.  It  customarily  purchases  and 
sdls  Government  securities  for  Its  own 
account  in  the  ordinary  course  of  its 
business  and  sutdi  purchase  or  sale  be¬ 
tween  the  plan  and  such  reporting  dealer 
or  bank  is  a  purchase  mr  sale  of  Govern¬ 
ment  seciurities. 

(c)  Such  transaction  is  at  least  as  fa¬ 
vorable  to  the  {dan  as  an  arm’s  length 
transaction  with  an  unrelated  party 
would  be.  and  it  was  not,  at  the  time  of 
such  transaction,  a  prohibited  transac¬ 
tion  within  the  meaning  of  section  503 
(b)  of  the  Cocte. 

(d)  Such  lH*oker-dealer,  reporting 
dealer  or  bank  is  not  a  fiduciary  with  re¬ 
spect  to  the  idan.  and  such  broker-deal¬ 
er.  reporting  dealmr  or  bank  is  a  party 
in  interest  or  disqualified  person  with 
respect  to  the  plan  solely  by  reason  of 
secticm  3(14)  <B)  of  the  Act  or  section 


4975(e)(2)(B)  of  the  Code  or  a  rda- 
tionship  to  a  perscm  described  In  such 
sections.  For  purposes  of  this  paragn^dx, 
a  broker-dealer.  rep(ntlng  dealer,  or  bank 
shall  not  be  deemed  to  be  a  fiduciary  with 
respect  to  a  plan  sol^  by  reason  ot  pro¬ 
viding  securities  custodial  services  for  a 
plan.  Neither  the  restrictions  of  this  par¬ 
agraph  nor  (if  the  other  conditions  of 
this  exemption  are  met)  the  restrictions 
of  section  406(b)  of  the  Act  and  the 
taxes  imposed  by  section  4975  (a)  and 

(b)  of  the  Ck>de.  by  reason  of  section  4975 

(c)  (1)  (E)  and  (P)  of  the  Code,  diall  ap¬ 
ply  to  the  purchase  or  sale  by  the  plan  of 
securities  issued  by  an  open-end  invest¬ 
ment  company  registered  imder  the  In¬ 
vestment  Company  Act  <rf  1940  (15  U.S.C. 
80a-l  et  seq.) ,  provided  that  a  fiduciary 
with  respect  to  the  plan  is  not  a  prin¬ 
cipal  underwriter  tor.  or  affiliated  with, 
such  investment  company  within  the 
meaning  of  sections  2(a)  (29)  and  2(a) 

(3)  of  the  Investment  CTompany  Act  of 
1940  (15  U.S.C.  80a-2(a)  (29)  and  80a- 
2(a) (3)). 

(e)  The  plan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (D  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  Such  brokor-dealer,  reporting 
dealer,  or  bank  shall  not  be  subject  to  the 
civil  penalty  which  may  be  assessed 
imder  section  502(1)  of  the  Act,  or  to 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code,  if  such  records  are 
not  maintained,  or  are  not  available  lor 
examination  as  required  by  paragraph 
(f)  below;  and 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if,  due  to  cir¬ 
cumstances  beyond  the  icontrol  of  the 
plan  fiduciaries,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six- 
year  period. 

(f)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b) 
of  section  504  of  the  Act,  the  records  re¬ 
ferred  to  in  paragraph  (e)  are  uncondi¬ 
tionally  available  for  examination  during 
normal  business  hours  by  duly  authorised 
onployees  of  (1)  the  Department  of 
Labor,  (2)  the  Internal  Revenue  Service. 

(3)  plan  participants  and  beneficiaries. 

(4)  any  emidoyer  of  plan  participants 
and  beneficiaries,  and  (5)  any  employee 
organization  any  of  whose  members  are 
covered  by  such  plan.  For  purposes  of 
this  exemption,  the  terms  “brcAer- 
dealer,”  “reporting  dealer”  and  “bank” 
shall  include  such  persons  and  any  affili¬ 
ates  thereof,  and  the  term  “affiliate” 
shall  be  defined  in  the  same  manner  as 
that  term  is  defined  in  29  CFR  2510.3-21 
(e)  and  26  CFR  54.4975-9(e) . 

m.  Vndertoritings.  Based  on  the 
prcHwsals  submitted  relattaxg  to  this  class 
exemption,  the  lettm  of  comment,  and 
the  testimony  given  at  the  public  hear¬ 
ings.  the  Department  and  the  Service 
have  made  the  following  determinations. 
It  is  often  in  the  interests  of  plans  to 
purchase  underwritten  securities'  in  a 
public  offering  because,  more  often  than 
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not,  the  public  offering  price  for  such 
seciirltles  will  be  more  favorable  to  the 
plan  than  the  net  cost  to  the  plan  of 
the  same  securities  In  the  secondary 
market  Immediately  following  the  Initial 
public  offering.  However,  when  a  fidu¬ 
ciary  of  a  plan,  as  defined  in  section 
3(21)  (A)  of  the  Act  and  section  4975(e) 

(3)  of  the  Code  and  the  regulations 
adopted  thereunder  In  conjunction  with 
these  proposed  exemptions,  or  an  afiUiate 
of  such  fiduciary.  Is  a  member  of  the 
underwriting  or  s^ing  syndicate  for  the 
public  offering  of  a  security,  the  pmchase 
of  such  security  by  the  plan  during  the 
existence  of  the  syndicate  from  such 
fiduciary,  or  from  an  afiBliate  of  such 
fiduciary,  would  constitute  a  prohibited 
transaction  under  section  406  of  the  Act 
and  section  4975(c)  (1)  of  the  Code.  Fur¬ 
ther,  since  it  is  generally  in  the  interests 
of  Uie  members  of  an  underwriting  syn¬ 
dicate  that  all  shares  being  offered  by  the 
syndicate  are  sold,  the  purchase  of  any 
such  shares  by  the  plan  when  a  fiduciary 
with  respect  to  the  plan,  or  an  affiliate  of 
such  a  fiduciary.  Is  a  member  of  the  syn¬ 
dicate  might  also  be  a  prohibited  Use  of 
plan  assets  for  the  benefit  of  such 
fiduciary  imder  section  406  of  the  Act  and 
section  4975(c)  (1)  of  the  Code,  even  If 
the  seller  is  not  a  fiduciary  with  respect 
to  the  plan,  or  an  affiliate  of  such  fidu¬ 
ciary.  However,  the  purchase  of  securities 
during  the  existence  of  an  underwriting 
or  selling  syndicate  with  respect  to  such 
securities,  of  which  a  fiduciskry  or  an 
affiliate  thereof  is  a  member,  from  a  per¬ 
son  who  is  not  such  fiduciary  or  an  affili¬ 
ate  thereof  will  not  be  deemed  such  a 
prohibited  use  where  such  fiduciary  is 
not  Involved  in  any  way  in  causing  the 
plan  to  make  the  purchase,  e.g.,  neither 
recommends  the  purchase  to  the  plan  nor 
participates  in  any  other  manner  in  the 
plans  decision  to  make  the  piurchase. 

It  should  be  noted,  moreover,  that  un¬ 
der  the  regulations  adopted  in  conjunc¬ 
tion  with  these  exemptions  relati^  to 
the  definition  of  the  term  “fiduciary”,  a 
person  who  is  a  plan  fiduciary  is  deoned 
to  be  a  fiduciary  only  with  respect  to 
those  plan  assets  with  respect  to  whl(^ 
he  exercises  or  has  responsibility  to  ex¬ 
ercise  those  functions  which  make  him 
a  fiduciary. 

Further,  it  should  be  noted  that  the 
purchEuse  by  a  plan  of  securities  during 
the  existence  of  an  imderwriting  syndi¬ 
cate  of  which  a  plan  fiduciary,  or  an 
affiliate  thereof,  is  a  member,  from  a 
broker-dealer,  reporting  dealer  or  bank 
which  is  neither  a  plan  fiduciary  nor  an 
affiliate  of  such  a  fiduciary,  but  which  is 
a  party  in  interest  or  disqualified  persmi 
with  respect  to  the  plan  would  not  sub¬ 
ject  such  broker-deader,  reporting-dealer 
or  bank  to  civil  penalties  under  section 
502(1)  of  the  Act  or  excise  tax  imder 
section  4975  (a)  and  (b)  of  the  Code 
notwithstanding  that  the  conditions  of 
the  class  exemption  for  such  under¬ 
writing  transactions  set  forth  below  are 
not  met.  However,  such  broker-dealer, 
reporting  dealer  or  bank  would  be  liable 
for  such  penalties  or  taxes  if  the  con¬ 
ditions  of  the  class  exemption  for  prin¬ 
cipal  transactions  previously  set  forth 
-  are  not  met. 


Based  on  the  testimony  given  at  the 
hearing  and  the  written  commoits  vdilch  , 
have  been  submitted,  certain  modlfica-  ' 
tions  have  been  made  in  the  exemption 
as  set  forth  below.  Although  many  of 
these  modifications  are  Intended  merely 
to  clarify  the  provlsi(xis  of  the  exemp¬ 
tion,  certain  major  revisions  have  also 
been  made.  In  this  regard,  the  exemption 
has  been  modified  so  that  it  is  available 
only  with  respect  to  purchases  of  under¬ 
written  securities  by  a  plan  from  persons 
other  than  fiduciaries  (or  any  affiliate 
thereof).  Further,  the  effective  date  of 
the  condition  limiting  the  availability  of 
the  exemption  where  the  fiduciary  is  a 
manager  of  the  underwriting  or  selling 
syndicate  has  been  extended  from  Janu¬ 
ary  1,  1977,  to  July  1,  1977. 

In  addition,  the  condition  in  the  pro¬ 
posed  exemption  relating  to  the  amount 
of  gross  commissions,  spread  or  profit 
which  may  be  received  by  the  seller  in 
such  transactions  has  been  removed  in 
order  to  provide  necessary  and  appro¬ 
priate  fiexibillty  in  this  area.  Further,  the 
exemption  has  been  modified  to  make  it 
feasible  for  plans  to  purchase  securities 
during  unregistered  secondary  offerings 
of  such  securities  when  a  fiduciary  is 
a  member  of  the  offering  syndicate.  This 
modification  has  been  made  based  on  a 
determination  that  certain  reporting  re¬ 
quirements  in  the  Securities  Exchange 
Act  of  1934  ensure  that  sufficient  infor¬ 
mation  regarding  these  Issues  is  publicly 
available  so  that  the  interests  of  plans 
and  their  participants  and  beneficiaries 
in  the  purchase  of  such  securities  may  be 
protected. 

In  addition,  the  requirement  of  the 
proposed  exemption  that  the  imderwrit- 
ten  securities  be  purchased  on  the  first 
day  of  the  offeriiig  has  been  revised  to 
take  into  account  the  possibility  that  such 
securities  may  be  purchased  in  a  second¬ 
ary  offering,  and  to  permit  the  purchase 
of  debt  securities  after  the  first  day  in 
those  circumstances  when  interest  rates 
for  comparable  debt  securities  have  fallen 
below  the  interest  rate  set  for  the  debt 
securities  being  purchased. 

A  revision  has  also  been  made  in  the 
requirement  that  the  issuer  of  the  secu¬ 
rities  be  in  existence  for  at  least  three 
years  in  order  to  permit  plans  to  pur¬ 
chase  underwritten  securities  of  new  is¬ 
suers  which  are  guaranteed  by  persons 
whose  securities  could  have  been  pur¬ 
chased  by  the  plan  in  an  underwriting 
consistent  with  the  conditions  of  this 
exemption. 

Exemption.  Accordingly,  the  following 
exemption  is  granted  under  the  authority 
of  fatten  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  7fr-l  (40  FR  18471, 
April  28.  1975)  and  Rev.  Proc.  75-26, 
1975-20  I.R.B.  14: 

The  restrictions  of  section  406  of  the 
Employee  Retironent  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes  im¬ 
posed  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code),  by  reason  of  section  4975(c)(1) 
of  the  Code,  shall  not  apply  to  the  pur¬ 
chase  or  other  acquisition  of  any  securi¬ 


ties  by  an  anployee  benefit  plan  during 
the  existence  of  an  underwriting  or  sell¬ 
ing  syndicate  with  respect  to  such  secu¬ 
rities,  from  any  person  other  than  a 
fiduciary  with  respect  to  the  plan,  when 
such  a  fiduciary  is  a  member  of  such 
syndicate,  provided  that  the  following 
conditions  are  met: 

(a)  No  fiduciary  who  is  involved  in 
any  way  in  causing  the  plan  to  make 
the  purchase  is  a  manager  of  such  un¬ 
derwriting  or  selling  syndicate,  except 
that  this  paragraph  shall  not  apply  until 
July  1,  1977.  For  purposes  of  this  ex¬ 
emption,  the  term  “manager”  means  any 
member  of  an  underwriting  or  selling 
syndicate  who,  either  alone  or  together 
with  other  members  of  the  ^dicate,  is 
authorized  to  act  on  behalf  of  the  mem¬ 
bers  of  the  syndicate  in  connection  with 
the  sale  and  distribution  of  the  seciulties 
being  offered  or  who  receives  compen¬ 
sation  from  the  members  of  the  syndi¬ 
cate  for  its  services  as  a  manager  of  the 
syndicate. 

(b)  The  securities  to  be  purchased  or 
otherwise  acquired  are — 

(1)  Part  of  an  issue  registered  imder 
the  Securities  Act  of  1933  or.  if  exempt 
from  such  registration  requirement,  are 
(i)  issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an  instru¬ 
mentality  of  the  United  States  pursuant 
to  authority  granted  by  the  Congress  of 
-  of  the  United  States,  (ii)  Issued  by  a 
bank,  (iii)  issued  by  a  common  or  con¬ 
tract  carrier,  if  such  issuance  is  subject 
to  the  provisions  of  section  20a  of  the 
Interstate  Cmnmerce  Act,  as  amended, 
(Iv)  exempt  from  such  registration  re¬ 
quirement  pursuant  to  a  Federal  statute 
other  than  the  Securities  Act  of  1933,  or 
(v)  are  the  subject  of  a  distribution  and 
are  of  a  class  which  is  required  to  be  reg¬ 
istered  under  section  12  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  781), 
and  the  issuer  of  which  has  been  subject 
to  the  reporting  requirements  of  section 
13  of  that  Act  (15  U.S.C.  78m)  for  a 
period  of  at  least  90  days  immediately 
preceding  the  sale  of  securities  and  has 
filed  all  reports  required  to  be  filed  there¬ 
under  with  the  Securities  and  Exchange 
Conunisslon  during  the  preceding  12 
months. 

(2)  Purchased  at  not  more  than  the 
public  offering  price  prior  to  the  end  of 
the  first  full  business  day  after  the  final 
terms  of  the  securities  have  been  fixed 
and  announced  to  the  public,  except 
that — 

(i)  If  such  securities  are  offered  for 
subscription  upon  exercise  of  rights,  they 
are  purchased  on  or  before  the  fourth 
day  preceding  the  day  on  which  the 
rights  offering  terminates;  or 

(ii)  If  such  securities  are  debt  securi¬ 
ties,  they  may  be  purchased  at  a  public 
offering  price  on  a  day  subsequent  to  the 
end  of  such  first  full  business  day,  pro¬ 
vided  that  the  interest  rates  on  compa¬ 
rable  debt  securities  offered  to  the  pub- 
lice  subsequoit  to  such  first  full  business 
day  and  prior  to  the  purchase  are  less 
than  the  interest  rate  of  the  debt  securi¬ 
ties  being  purchased. 

(3)  Offered  pursuant  to  an  underwrit¬ 
ing  agreement  under  which  the  members 
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of  the  syndicate  are  committed  to  pur¬ 
chase  all  of  the  securities  being  offered, 
except  if — 

(i)  Such  securities  are  purchased  by 
others  pursuant  to  a  rights  offering;  or 

(ii)  Such  securities  are  offered  pur¬ 
suant  to  an  over-allotment  option. 

(c)  The  issuer  of  such  securities  has 
been  in  continuous  operation  for  not  less 
than  three  years,  including  the  opera¬ 
tions  of  any  predecessors,  tuiless — 

(1)  Such  securities  are  non-converti¬ 
ble  debt  securities  rated  in  one  of  the 
four  highest  rating  categories  by  at  least 
one  nationally  recognized  statistical  rat¬ 
ing  organization; 

(2)  Such  securities  are  issued  or  fully 
guaranteed  by  a  person  described  In 
paragraph  (b)(l)(i)  of  tliis  exemption; 
or 

(3)  Such  securities  are  fully  guaran¬ 
teed  by  a  person  who  has  issued  securi¬ 
ties  described  in  paragraph  (b)  (!)•  (il), 

(iii) ,  (iv)  or  (v)  and  this  paragraph  (c) . 

(d)  The  amount  of  such  securities  to 
be  purchased  or  otherwise  acquired  by 
the  plan  does  not  exceed  three  percent 
of  the  total  amovmt  of  such  securities 
being  offered. 

(e)  The  consideration  to  be  paid  by 
the  plan  in  purchasing  or  otherwise  ac¬ 
quiring  such  securities  does  not  exceed 
three  percent  of  the  fair  market  value 
of  the  total  assets  of  the  plan  as  of  the 
last  day  of  the  most  recent  fiscal  quarter 
of  the  plan  prior  to  such  transaction, 
provided  that  if  such  consideration  ex¬ 
ceeds  $1  million,  it  does  not  exceed  one 
percent  of  such  fair  market  value  of  the 
total  assets  of  the  plan. 

(f)  The  plan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
from  the  date  of.  such  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  (g)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  a  prohibited  transac¬ 
tion  will  not  be  deemed  to  have  occurred 
if,  due  to  circumstances  beyond  the  con¬ 
trol  of  tiie  plan  fiduciaries,  such  records 
are  lost  or  destroyed  prior  to  the  end 
of  such  six-year  i>eriod. 

(g)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b) 
of  section  504  of  the  Act,  the  records  re¬ 
ferred  to  in  paragraph  (f)  are  uncondi¬ 
tionally  available  for  examination  dur¬ 
ing  normtd  business  howrs  by  duly  au¬ 
thorized  employees  of  (1)  the  Depart¬ 
ment  of  Labor,  (2)  tiie  Internal  Rev¬ 
enue  Service,  (3)  plan  participants  and 
beneficiaries,  (4)  any  employer  of  plan 
participants  and  beneficiaries,  and  (5) 
any  employee  organization  any  of  whose 
members  are  covered  by  such  plan. 

If  such  securities  are  purchased  by  the 
plan  from  a  party  in  interest  or  disquali¬ 
fied  person  with  respect  to  the  plan,  such 
party  in  Interest  or  disqualified  person 
shall  not  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section  502 
(i)  of  the  Act,  or  to  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code, 
tf  the  conditions  of  this  exemption  are 
not  met.  However,  if  such  securities  are 
purchased  from  a  party  in  interest  or 
disqualified  person  with  respect  to  the 


plan,  the  restrictions  of  section  406(a) 
of  the  Act  shall  apply  to  any  fiduciary 
with  respect  to  the  plan  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Ck>de,  by  reason  of  section  4975(c) 

(1)  (A)  throng  (D)  of  the  Code,  shall 
apply  to  such  party  in  interest  or  dis¬ 
qualified  person,  unless  the  conditions 
for  exemption  of  Part  n  of  this  notice 
(relating  to  certain  principal  transac¬ 
tions)  are  met. 

For  purposes  of  this  exemption,  the 
term  “fiduciary”  shall  Include  such 
fiduciary  and  any  affiliates  of  such 
fiduciary,  and  the  term  “affiliate”  shall 
be  defined  in  the  same  manner  as  that 
term  is  defined  in  29  CFR  2510.3-21  (e) 
and  26  CFR  54.4975-9  (e) . 

IV.  Market-making.  Based  on  the  pro¬ 
posals  submitted  relating  to  this  class 
exemption,  the  letters  of  comment  and 
the  t^timony  given  at  the  public  hear¬ 
ings,  the  Department  and  the  Service 
have  made  the  following  determinations. 
Certain  firms  which  provide  investment 
advice  to  plans  either  directly  or  through 
their  affiliates  regularly  maintain  mar¬ 
kets  in  seciuities,  and  as-^  result  of  this 
market-making  activity,  these  firms  in 
some  instances  can  provide  plans  with 
the  best  available  purchase  or  sales 
price  with  respect  to  particular 
securities. 

The  purchase  or  sale  of  securities  by 
a  plan  from  or  to  a  fiduciary  with  respect 
to  such  plan,  or  an  affiliate  of  such 
fiduciary,  would  be  a  prohibited  trans¬ 
action,  under  section  406  of  the  Act  knd 
section  4975(c)  (1)  of  the  Code.  Gen¬ 
erally,  the  purchase  or  sale  by  a  plan  of 
securities  for  which  a  plan  fiduciary  or 
affiliate  of  such  fiduciary  is  a  market- 
maker,  from  or  to  a  broker-dealer,  re¬ 
porting  dealer  or  bank  which  is  unrelated 
to  such  fiduciary  (and  is  not  otherwise  a 
party  in  Interest  or  disqualified  person) 
will  not  be  deemed  a  prohibited  trans¬ 
action  under  section  406  of  the  Act  and 
section  4975(c)(1)  of  the  Code,  unless 
such  transaction  was  engaged  in  for  the 
purpose  of  benefiting  such  fiduciary  or  an 
affiliate  of  such  fiduciary. 

It  should  also  be  noted  that  imder  the. 
regulations  adopted  in  conjunction  here¬ 
with  relating  to  the  defhiition  of  the 
term  “fiduciary”,  a  person  is  a  fiduciary 
only  with  respect  to  those  plan  assets 
with  respect  to  which  he  exercises  those 
functions  which  make  him  a  fiduciary. 

Certain  revisions  have  been  made  in 
the  exemption  based  on  certain  of  the 
written  comments  which  were  sub¬ 
mitted.  The  definition  of  the  term 
“market-maker”  has  been  revised  so  that 
it  more  closely  conforms  to  the  defini¬ 
tion  of  that  term  set  forth  in  section 
3(a)  (38)  of  the  Securities  Exchange  Act 
of  1934  (15  UB.C.  78c(a)(38)).  as 
amended  by  the  Securities  Acts  Amend¬ 
ments  of  1975  (Pub.  L.  94-29,  89  Stat. 
103) .  In  additicm,  the  limitations  on  tiie 
size  of  plan  holdings  of  securities  re¬ 
ferred  to  in  the  exemption  have  been 
modified  so  that  they  are  based  on  the 
amount  of  assets  under  the  management 
and  control  of  the  plan  fiduciary  who  is 
a  market-maker,  rather  than  on  the 


total  assets  of  the  plan,  since  such  fiduci¬ 
ary  may  not  be  a  fiduciary  with  respect 
to  all  of  the  assets  of  the  plan.  An  ex¬ 
ception  from  these  limitations  hsis  also 
been  provided  for  the  purchase  or  sale  of 
government  securities. 

The  condition  with  regard  to  the  num¬ 
ber  of  market-makers  othqr  than  plan 
fiduciaries  with  respect  to  the  securities 
beixkg  purchased  or  sold  by  the  plan  has 
been  revised  in  response  to  suggestions 
made  in  the  letters  of  comment  in  order 
to  require  that  there  be  only  one  other 
market-maker.  This  revision  is  based  on 
a  determination  that  many  securities 
which  might  be  appropriate  for  plans  to 
purchase,  and  particularly  debt  securi¬ 
ties,  frequently  have  only  two  market- 
makers.  Further,  the  exemption  now  pro¬ 
vides  that  the  plan  can  or^  purchase  or 
sell  such  securities  from  or  to  a  fiduciary 
who  is  a  market-maker  on  terms  more 
favorable  to  the  plan  than  those  which 
the  fiduciary,  acting  in  good  faith,  rea¬ 
sonably  believes  to  be  available  frtnn  all 
other  market-makers.  Other  modifica¬ 
tions  have  also  been  made  to  clarify 
other  provisions  of  th^  exemption  in  re¬ 
sponse  to  the  written  comments. 

The  Department  and  the  Service  note 
that  certain  broker-dealers  who  are  fidu¬ 
ciaries  with  respect  to  plans  may  pur¬ 
chase  securities  from  or  sell  securities  to 
such  plans  as  so-called  “block  posi¬ 
tioners”  with  respect  to  such  securities. 
Such  transactions  would  constitute  pro¬ 
hibited  transactions  imder  section  406  of 
the  Act  and  section  4975(c)(1)  of  the 
C!ode.  Although  it  has  been  suggested 
that  an  exemptiim  be  granted  for  such 
transactions,  the  Department  and  the 
Service  lack  sufficient  supportive  data  on 
which  to  consider  the  proposal  of  such 
an  exemption. 

Exemption.  Accordingly,  the  following 
exemption  is  granted  under  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  and  in  accord¬ 
ance  with  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975)  and  Rev.  Proc.  75-26, 
1975-20 1.R.B.  14; 

The  restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes  im¬ 
posed  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code) ,  by  reason  of  secticm  4975(c)  (1) 
of  the  Code,  shall  not  imply  to  any  pur¬ 
chase  or  sale  of  any  securities  by  an 
employee  benefit  plan  frcm  or  to  a 
market-maker  with  respect  to  such  se¬ 
curities  who  is  also  a  fiduciary  with  re¬ 
spect  to  such  plan,  provided  that  the  fol¬ 
lowing  conditions  are  met: 

(a)  The  issuer  of  such  secmities  has 
been  in  continuous  operation  for  not  less 
than  three  years,  including  the  opera¬ 
tions  of  any  predecessors,  unless — 

(1)  Such  securities  are  non-converti¬ 
ble  debt  securities  rated  in  one  of  the 
four  highest  rating  categories  by  at  least 
one  nationally  recognized  statistical  rat¬ 
ing  organization; 

(2)  Such  securities  are  issued  or  guar¬ 
anteed  by  the  United  States  or  by  any 
person  controlled  or  supervised  by  and 
acting  as  an  instrumentality  of  the 
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United  States  pursuant  to  authority  employee  organization  any  of  whose  (1)  Is  a  broker  or  dealer  registered 
granted  by  the  Congress  of  the  United  members  are  covered  by  such  plan.  imder  the  Securities  Exchange  of 
States,  or  For  purposes  of  this  exemption —  1§34;  and 

(3)  Such  securities  are  fully  guaran-  (1)  The  term  **martcet-maker”  shall  (2)  Is  not  a  fiduciary  with  respect  to 
teed  by  a  person  described  in  this  para-  mean  any  specialist  permitted  to  act  as  any  assets  of  such  plan,  unless  no  Inter¬ 
graph  (a).  a  dealer,  and  any  dealer  who,  with  re-  est  or  other  consideration  is  received 

(b)  As  a  result  of  purchasing  such  se-  spect  to  a  security,  holds  himself  out  by  such  fiduciary  or  any  affiliate  thereof 

curities —  (by  entering'  quotations  in  an  inter-  in  connection  with  such  extoislon  of 

(1)  The  fdlr  market  value  of  the  ag-  dealer  communications  system  or  other-  credit. 

gregate  amount  of  such  secmities  owned,  wise)  as  being  willing  to  buy  and  sell  (b)  Such  extension  of  credit — 

directly  or  indirectly,  by  the  plan  and  such  security  for  his  own  account  on  a  (1)  is  in  connection  with  the  purchase 

with  respect  to  which  such  fiduciary  is  regular  or  continuous  basis.  or  sale  of  securities; 

a  fiduciary,  does  not  exceed  three  per-  (2)  The  term  ‘‘fiduciars^’  shall  include  (2)  Is  lawful  under  the  Securities  Ex- 

cent  of  the  fair  nmrket  value  of  the  as-  such  fiduciary  and  any  affiliates  of  such  change  Act  of  1934  and  any  niles  and 

sets  of  the  plan  with  respect  to  which  fiduciary,  and  the  term  “affiliate”  shall  r^ulatlons  promulgated  thereunder; 
such  fiduciary  is  a  fiduciary,  as  of  the  be  defined  in  the  same  manner  as  that  and 

last  day  of  the  most  recent  fiscal  quar-  term  is  defined  in  29  CFR  2510.3-21  (e)  (3)  Is  not  a  prohibited  transaction 

ter  of  the  plan  prior  to  such  transaction,  and  26  CFR  54.4975-9  (e).  within  the  meaning  of  section  503(b) 

provided  that  if  the  fair  market  value  V.  Extension  of  credit.  Based  on  the  of  the  Code. 

of  such  securities  exceeds  $1  million,  it  proposals  submitted  relating  to  this  class  (c)  The  plan  maintains  or  causes  to  be 
does  not  exceed  one  percent  oi  such  fair  exemption,  the  letters  of  comment,  and  maintained  for  a  period  of  six  years 
market  value  of  such  assets  of  the  plan,  the  testimony  given  at  the  public  hear-  from  the  date  of  such  transaction  such 
except  that  this  paragraph  shall  not  ap-  hiffs.  the  Department  and  the  Service  records  as  are  necessary  to  enaUe  the 
ply  to  securities  describe  in  paragr£4>h  have  made  the  following  determinations,  persons  described  in  paragraph  (d)  of 
(a)  (2)  of  this  exemption;  and  A  normal  part  of  the  execution  of  securl-  this  exemption  to  determine  whether  the 

(2)  The  fair  market  value  of  the  ag-  ties  transactions  by  broker-dealers  on  conditions  of  this  exemption  have  been 
gregate  amount  of  all  securities  tor  brfialf  of  customers.  Including  plans,  is  met,  except  that — 

which  such  fiduciary  is  a  mai^et-maker,  the  extension  of  credit  to  customers  so  as  (l)  if  such  party  in  interest  or  dls- 
which  are  owned,  directly  or  Indirectly,  to  permit  the  settlement  of  transactions  qualified  person  Is  not  a  fiduciary  with 
by  the  plan  and  with  respect  to  which  to  the  customary  five-day  settlement  respect  to  any  assets  of  the  plan,  such 
such  fiduciary  is  a  fiduciary,  does  not  ex-  period.  In  addition.  Such  extensions  of  party  in  interest  or  disqualified  person 
ceed  10  percent  of  the  fair  market  value  credit  are  also  customary  in  connection  shall  not  be  subject  to  the  dvll  penalty 
of  the  assets  of  the  plan  with  respect  to  with  certain  kinds  of  securities  transac-  which  may  be  assessed  under  section 
which  such  fiduciary  is  a  fiduciary,  as  tions,  such  as  short  sales  and  the  writing  502(1)  of  the  Act,  or  to  the  taxec  Imposed 
of  the  last  day  of  the  most  recent  fiscal  of  option  contracts.  by  section  4975  (a)  and  (b)  of  the  Code, 

quarter  of  the  plan  prior  to  such  trans-  Since  such  extensions  of  credit  are  if  such  records  are  not  maintained,  or 
action,  except  that  this  paragraph  shall  normally  made  by  broker-dealers  in  con-  are  not  available  for  examination  as  re- 
not  apply  to  securities  described  in  para-  nection  with  the  execution  of  transac-  quired  by  paragraph  (d)  below;  and 
graph  (a)  (2)  of  this  exemption.  tions  for  customers,  if  the  customer  is  a  (g)  a  prohibited  transaction  will  not  be 

(c)  At  least  one  person  other  than  Plan,  the  broker-dealer  would  be  a  party  deemed  to  have  occurred  if,  due  to  ctr- 

such  fiduciary  is  a  maricet-maker  with  to  interest  or  disqualified  person  with  cumstances  beyond  the  control  of  the 
respect  to  such  securities.  respect  to  the  plan  by  reason  of  providing  plan  fiduciaries,  such  records  are  lost 

(d)  The  transaction  is  executed  at  a  toe  service  of  executing  a  transaction  tor  ©r  destroyed  prior  to  the  end  of  such 

net  price  to  the  plan  for  the  number  toe  plan.  Section  406(a)  (1)  (B)  of  the 

of  shares  or  other  units  to  be  purchased  Act  and  section  4975(c)  (1)  (B)  of  the 

or  sold  in  the  transaction  which  is  more  Code  prohibit  extensions  of  credit  be- 
favorable  to  the  plan  thiLn  that  which  t^^n  pjans  and  parties  in  interest  or 
such  fiduciary,  acting  in  good  faith,  rea¬ 
sonably  believes  to  be  available  at  the 
time  of  such  transaction  from  all  other 
maiiret-makers  with  respect  to  such 
securities. 

(e)  The  plan  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
from  the  date  of  such  transaction  such 
records  as  are  necessary  to  amble  the 
persons  described  to  paragraph  (f)  of 
this  exemption  to  determine  whether  the 
conditions  of  this  exeinption  have  been 
met,  except  that  a  prohibited  transac¬ 
tion  will  not  be  deemed  to  have  occurred 
if,  due  to  circumstances  beyond  the  con¬ 
trol  of  the  plan  fiduciaries,  such  records 
are  lost  or  destroyed  prior  to  the  end  of 
such  six  year  period. 

(f)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b)  oi 
section  504  of  the  Act,  the  records  re¬ 
ferred  to  in  paragraph  (e)  are  uncondi¬ 
tionally  avsdlable  for  examination  dur- 


six-year  period. 

(d)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b) 
of  section  504  of  the  Act,  the  records  re¬ 
ferred  to  in  paragraph  (c)  are  uncondi- 
tionaUy  available  for  examlimtion  dtnring 
normal  business  hours  by  duly  authorized 
employees  of  (1)  the  Department  of 
Labor,  (2)  the  Internal  Revenue  Service, 

(3)  plan  participants  and  beneficiaries, 

(4)  any  employer  of  plan  participants 
and  beneficiaries,  and  (5)  any  employee 

Exemption.  Accordingly,  the  following  organization  any  of  whose  members  are 
exemption  is  granted  under  the  author-  covered  by  such  plan.  For  purposes  of 
Ity  of  section  408(a)  of  the  Act  and  sec-  this  exemption,  the  terms  “party  In  In- 
tion  4975(c)(2)  of  the  Code  and  in  terest”  and  “disqualified  person”  ^aU 
cordance  with  the  procedures  set  forth  tnr.iude  such  party  in  Interest  or  dls- 
in  ERISA  Procedure  75-1  (40  FR  18471,  qualified  person  and  any  affiliates  there- 
April  28,  1975)  and  Rev.  Proc.  75-26,  of,  and  the  term  “affilia^s”  shall  be  de- 
1975-20 1.R.B.  14:  fhied  in  the  same  manner  as  that  term 

The  restrictions  of  section  406  of  the  Is  defined  in  29  (7FR  2510.3-21  (e)  and  26 
Employee  Retirement  In«>me  Security  CFR  54.4975-9  (e). 

Act  of  1974  (the  Act)  and  the  taxes  Im-  The  effective  date  for  exemptions  I 
po^  by  section  4975  (a)  and  (b)  of  through  V  above  is  January  1,  1975. 

?®.*^!**^**  Revenue  Code  of  W54  (tte  signed  at  Washington,  D.C.  this  24th 
Code),  by  reason  of  section  4975(c)(1) 
of  the  Code.  shaU  not  apply  to  any  exten-  “  octooer.  i»70. 

Sion  of  credit  to  an  employee  benefit  James  D.  Hutchinson, 

ing  normal  business  hours  by  duly  au-  plan  by  a  party  in  interest  or  a  disqusdi-  Administrator  of  Pension  and 

thorized  employees  of  (1)  the  Depart^  fled  person  with  respect  to  the  plan, 

ment  of  Labor,  (2)  the  Internal  Revenue  provided  that  the  following  conditions  Department  of  ..Looor. 

Service,  (3)  plan  participants  and  bene-  are  met:  ^  Dew^  C.  ACxx^er, 

ficiaries,  (4)  any  employer  of  plan  par-  (a)  The  party  In  Interest  or  dlsquall-  Commtssioner  of  Intenuu  Revenue. 
ticipants  and  beneficiaries,  and  (5)  any  fled  person —  Ii*  Doc.76-ifl28o  nied  io-S6-7B;t:45  am] 
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